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U.S. Customs Service 


Treasury Dectstons 


(T.D. 83-83) 
Bonds 


Approval and discontinuance of bonds on Customs Form 17587 for the control of 
Instruments of International Traffic of a kind specified in section 10.4la of the 
Customs Regulations. 


Bonds on Customs Form 7587 for the control of instruments of 
international traffic of a kind specified in section 10.41la of the Cus- 
toms Regulations have been approved or discontinued as shown 
below. The symbol “D” indicates that the bond previously outstand- 
ing has been discontinued on the month, day, and year represented 
by the figures which follow. “PB” refers to a previous bond, dated 
as represented by the figures in parentheses immediately following 
which has been discontinued. If the previous bond was in the 
name of a different company or if the surety was different, the in- 
formation is shown in a footnote at the end of the list. 

Dated: March 30, 1983. 





] 
| 


Name of principal and surety | Date of bond 


| Filed with district 
director/area 


Date of | 
| director/amount 


approval 





| 
| 
| 
] 
| 


Batlle & Clisante Shipping Co., Inc., | Dec. 23, 1975 | Dec. 24, 1975 San Juan, PR 
P.O., Box 5126, San Juan, PR; St. | | $10,000 
Paul Fire & Marine Ins. Co. 

D 3/7/83 


Dart Containerline Inc., Five World | Feb. 2, 1983 Feb. 18, 1983 New York 
Trade Center, New York, NY; | Seaport 
Washington International Ins. Co. $10,000 

(PB 7/1/82) D 2/18/83 ' 
| 


Ecuadorian Line Inc., 19 Rector St., | Mar. 18, 1983 | Mar. 18, 1983 New York 
New York, NY; American Motor- Seaport 
ists Ins. Co | $10,000 


The F & M Schaefer Brewing Co., | July 1, 1977 July 22,1977 | Baltimore, MD 
1101 S. Conkling St., Baltimore, | $10,000 
MD; Commercial Union Ins. Co. | | 

D 1/24/83 | 














Name of principal and surety 





Fike Chemicals, Inc., P.O. Box 546, | Jan. 7, 1983 Feb. 18, 1983 


Nitro, WV; U.S. Fidelity & Guar- | 


anty Co 
Flav-O-Rich Industries, 


Co 


Food Source, Inc., 900 Larkspur 


P.O. Box | 
BU; San Juan, PR; Federal Ins. | 


| Jan. 


Landing Cr., Larkspur, CA; Fidel- | 


ity & Deposit Co. of MD 


Intercontinental 
Services, Ltd., P.O. Box 797, Ham- 


Transportation | 


ilton 5, Bermuda; The American 


Ins. Co. 
(PB 1/15/81) D 2/7/83 ? 


Mobay Chemical Corp., Penn Lin- 


Ins. Co. of North America 
(PB 9/2/80) D 2/28/83 * 


Mobil Chemical Corp., Atlee-Elmont 


CUSTOMS 





Date of bond 


$$ 


26, 1983 


Jan. 


26, 1983 


Jan. 15, 1983 


Mar. 1, 1983 
coln Pkwy West, Pittsburgh, PA; | 


Exit at I-95, Richmond, VA; Old | 


Republic Ins. Co 


Neutron Products, 8247 Dickerson | 
St., Baltimore, MD; Washington | 


Int’l Ins. Co 


Pacific Mexico Container Line (Pax- 


icon), Inc., (A Calif. Corp.), 300 | 


| 
| 
| 
| 


Montgomery St., San Francisco, | 


CA; Washington Int’! Ins. Co. 
D 2/25/83 


Seabulk Caribbean, Ltd., c/o: Stra- | 
chan Shipping Co., P.O. Box 2127, | 


Mobile, AL; St. Paul 


Marine Ins. Co 


Uniroyal, Inc., a NJ Corp., Middle- 
bury, CT; American Home Assur- 
ance Co 


Fire & | 


| 


. 11, 1983 


. 9, 1983 


Apr. 1, 1981 


. 9, 1983 


Jan. 26, 1983 | Feb. 2, 1983 


| Filed with district 
director/area 
director/amount 


Date of 
approval 





| 


New York 
Seaport 
$10,000 


| 
| San Juan, PR 


| Feb. 8, 1983 | 
| | $15,000 
| 
| 
| 


| Feb. 2, 1983 | San Fran., CA 


$10,000 
| | 

Feb. 9, 1983 | Houston, TX 
| $50,000 


| 
| Mar. 1, 1983 | New Orleans, LA 
| $10,000 


| 
| Mar. 15, 1983 | Charleston, SC 


$10,000 


Baltimore, MD 
$10,000 





| Feb. 15, 1983 


| Apr. 1, 1981 


$50,000 


Los Angeles, CA 
| 
| 
| 


| Mar. 10, 1983 | Mobile, AL 
| | $10,000 


| 


| 
| | 
New York 
Seaport 


| $10,000 





‘Principal is Dart Orient Services Inc. 
?Surety is Safeco Ins. Co. of America. 
*Principal is Mobay Chemical Corp. (Agricultural Chemical Division). 


BON-3-10 


MarILyn G. Morrison, 


Director, 


Carriers, Drawback and Bonds Division. 





CUSTOMS 
(T.D. 83-84) 


Drawback Contract—Woven Piece Goods 


The proposed Customs Regulations revision of Part 22 relating to 
drawback was published in the Federal Register, August 26, 1982. 
Section 22.6(a) through (i) of the regulations, relating to general 
drawback rates is being removed from the revision to the regula- 
tions, Part 191. This section is not of sufficient general applicability 
to be included in the revision. However, no member of the public 
would be forfeiting any rights and benefits by its removal. As ad- 
vised in the Notice of Proposed Rulemaking, 47 FR 37568, general 
drawback contracts would be published as Treasury Decisions de- 
signed to take the place of the eliminated section. The following is 
one such contract. 

File: DRA-1 
215673 

Dated: March 29, 1983. 

MariLyn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


Drawback Contract Under 19 U.S.C. 1313(a) for Articles Manufac- 
tured With the Use of Imported or Drawback Woven Piece 
Goods 


Drawback may be allowed under the provisions of section 313(a), 
Tariff Act of 1930, upon the exportation of bleached, mercerized, 
printed, dyed, or redyed piece goods manufactured or produced by 
any one or a combination of the foregoing processes with the use of 
imported or drawback woven piece goods, subject to the following 
special requirements: 

(1) The records of the manufacturer or producer shall show, as to 
each lot of piece goods manufactured or produced for exportation 
with benefit of drawback, the lot number and the date or inclusive 
dates of manufacture or production, the quantity, identity, and 
value of the imported or drawback piece goods used, the condition 
in which imported or received (whether in the gray, bleached, dyed, 
or mercerized), the working allowance specified in the contract 
under which they are received, the process or processes applied 
thereto, and the quantity and description of the piece goods ob- 
tained. 

(2) The records also shall show the yardage lost by shrinkage or 
gained by stretching during manufacture, and the quantity of rem- 
nants resulting and of spoilage incurred. 

(3) Further, the records shall show the quantity of rag waste in- 
curred and its value. In instances where it is impractical to account 
for the actual quantity of rag waste incurred, it shall be assumed 
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in liquidation that such rag waste constituted 2 percent of the 
piece goods put into process. 

(4) The piece goods manufactured or produced hereunder may 
also be subjected to one or more finishing processes. 

(5) An abstract of the manufacturing or production records shall 
be filed with the drawback entry. 

(6) The quantity of piece goods upon which drawback may be al- 
lowed shall be computed as follows: Deduct from the quantity of 
piece goods received the quantity of remnants and spoilage, if any, 
incurred, the proper allowance to be made for shrinkage or stretch, 
if any, occurring during manufacture or production. Reduce the re- 
maining quantity by the quantity thereof which the value of the 
rag waste will replace. When necessary for the purposes of liquida- 
tion, the value of the imported or drawback piece goods used shall 
be furnished by the owner. 

(7) The drawback allowance shall not exceed the duty paid, less 1 
percentum thereof, on the net quantity of finished piece goods ex- 
ported, determined as above, as shown by the abstract of the manu- 
facturing or production records; or, in the case of piece goods man- 
ufactured or produced hereunder with the use of drawback piece 
goods, the drawback accruing to such net quantity, as established 
by the abstract of the manufacturing or production records and the 
certificates of manufacture and delivery covering the drawback 
piece goods concerned. 

(8) Drawback shall not be allowed hereunder when the process 
performed results only in the restoration of the articles to their 
condition at the time of importation. 

(9) Each manufacturer or producer of articles covered by the 
above drawback rate shall submit to the regional commissioner 
where drawback entries will be filed, a statement in duplicate de- 
scribing the methods used in the manufacture or production of the 
products involved and setting forth the records it agrees to keep for 
the purpose of complying with the drawback law and regulations 
and for providing all the data required for the proper liquidation of 
certificates of manufacture and drawback entries filed hereunder. 
If the statement shows that the methods and records described 
therein enable the manufacturer or producer to comply with the 
law and regulations, the regional commissioner shall approve the 
statement and promptly notify the applicant, in writing, of such 
action. 

If drawback entries are to be liquidated at more than one region- 
al office, two additional copies of the statement shall be required 
for each additional office. In such case, the regional commissioner 
at the place first listed in the drawback statement shall approve 
the statement, if that action is warranted, and promptly notify the 
applicant, in writing, of such action. 
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Revised statements covering changes in drawback statements 
filed under this Treasury Decision shall be handled in accordance 
with the previously discussed provisions. 

The allowance of drawback on articles covered by this Treasury 
Decision shall be subject to compliance with the applicable provi- 
sions of Part 191. 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR PART 111 


Proposed Customs Regulations Amendments Relating to 
Customhouse Brokers 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: A Customs Headquarters task force on broker licens- 
ing and regulation was established to make a comprehensive study 
of the laws and regulations administered by Customs which relate 
to licensed brokers and to make recommendations for legislative 
and regulatory amendments. 

This document proposes amendments to the Customs Regulations 
based upon the recommendations of the task force. Proposed 
amendments include: 

1. Defining the term ‘records’; 

2. Clarifying the term “responsible supervision and control”; 

3. Permitting brokers to maintain records of financial transac- 
tions at one central location in a Customs region; 

4. Requiring collection by Customs of additional information re- 
garding employees of brokers; 

5. Requiring a qualified licensed broker to notify Customs if he 
ceases to be a qualifying party; 

6. Requiring brokers to provide written statements to clients ac- 
counting for specified funds and to refund to clients all monies on 
accounts inactive for a one year period; 

7. Clarifying a broker’s responsibility, if that party also serves as 
importer of record, to pay Customs duty; 

8. Clarifying Customs authority to recommend suspension of a 
broker’s license for a specific period of time; 

9. Providing for Customs acceptance, with Treasury Department- 
al approval, of a voluntary offer of suspension from a broker; 

10. Clarifying information provided to a broker in proposed 
statement of charges; 

11. Providing the effective date of an order of suspension or revo- 
cation of a broker’s license; and 

6 
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12. Requiring that Customs be notified of the party having legal 
custody of records upon termination of a brokerage business. 


DATE: Comments must be received on or before June 6, 1983. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Room 2426, Washington, D.C 20229. 


FOR FURTHER INFORMATION CONTACT: Margaret M. 
O’Rourke, Chairperson, Customs Headquarters Task Force on 
Broker Licensing and Regulation, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-8047. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A customhouse broker (“broker”) is a person who is licensed by 
the Customs Service (“Customs”) to transact Customs business on 
behalf of importers and other persons. Under section 641, Tariff 
Act of 1930, as amended (19 U.S.C. 1641), the Secretary of the 
Treasury may prescribe rules and regulations governing the licens- 
ing as brokers of citizens of the United States of good moral char- 
acter, and of corporations, associations, and partnerships. Rules 
and regulations also may be prescribed as necessary to protect im- 
porters and the revenue of the United States, to include the keep- 
ing of books, accounts, and records by brokers, and the inspection 
of these and related papers, documents, and correspondence by any 
duly accredited agent of the United States. Part 111, Customs Reg- 
ulations (19 CFR Part 111), contains the rules and regulations pre- 
scribed by the Secretary relating to the licensing of brokers and 
their duties and responsibilities. 

A Customs Headquarters task force on broker licensing and regu- 
lation (Task Force) was established to make a comprehensive study 
of the laws and regulations administered by Customs which relate 
to brokers and to make recommendations for legislative and regu- 
latory amendments. This document proposes amendments to Part 
111, Customs Regulations, based upon the recommendations of the 
Task Force for regulations changes. Additionally, this document 
proposes regulations amendments in other areas relating to bro- 
kers. Recommendations for legislative changes made by the Task 
Force are not the subject of this document. 

As part of its review, the Task Force considered the option of 
whether Customs should remove itself from its licensing role with 
either a complete or partial deregulation of brokers. Customs con- 
sulted extensively with importers and the broker community and 
learned that those entities oppose the removal of Customs from its 
licensing role. 


401-207 O - 83 - 2 
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PROPOSED AMENDMENTS TO Part 111 


1. Defining the term “records.”’ Section 111.1(e) defines the term 
“Books and papers” as including “all books, accounts, records, 
papers, documents, powers of attorney, data processing materials 
(other than cards, magnetic tapes and discs, and incidental inter- 
mediate forms temporary in nature), and correspondence of a 
broker relating to his Customs business.” 

Based on section 508 of Pub. L. 95-410, the “Customs Procedural 
Reform and Simplification Act of 1978,” relating to recordkeeping, 
by T.D. 79-159, published in the Federal Register on June 4, 1979 
(44 FR 31962), Customs amended its regulations by defining the 
term “records” in section 162.la(a), Customs Regulations (19 CFR 
162.la(a)). Because of that amendment, a change in the definition 
of the term “books and papers” in section 111.1(e) is appropriate. 
This document proposes to amend section 111.1(e) and other sec- 
tions of Part 111 to conform to the definition of the term “records.” 

2. Clarifying the term “responsible supervision and control.” Sec- 
tion 111.11 provides the basic requirements that must be met by an 
individual, partnership, association, or corporation to obtain a bro- 
ker’s license. Concerning a partnership, section 111.11(b\(2) requires 
that there must be an office where Customs transactions will be 
performed by a licensed member of the partnership or a qualified 
employee. With regard to an association or corporation, section 
111.11(c)(8) requires that there must be an office where Customs 
transactions will be performed by a licensed officer or a qualified 
employee. In either circumstance, if the transaction is performed 
by a qualified employee, it must be performed under the “responsi- 
ble supervision and control” of the licensed members of the part- 
nership or officers of the association or corporation. 

At times, a licensed firm will apply for a license for a branch 
office, usually in another city, and the application will describe 
how the licensed members or officers in the home office will exer- 
cise supervision and control over a qualified employee in the 
branch office. Occasionally, Customs has found that the description 
of the supervision and control is inadequate. To clarify the term 
“responsible supervision and control’, this document proposes 
amending section 111.11 by adding a new paragraph (d) to define 
this term. 

3. Maintaining records of financial transactions at one central lo- 
cation in a region. Section 111.23(a) provides that brokers shall 
retain their records for a specified period within the Customs dis- 
trict to which they relate. Under modern business practices, 
records of financial transactions of large firms often are located in 
a main office of the firm. Brokers have complained that the re- 
quirement that records be maintained in each Customs district to 
which they relate is a burden. It is believed that Customs and bro- 
kers would benefit by permitting the business practice of centraliz- 
ing records of financial transactions which is often complemented 





CUSTOMS 9 


by highly efficient automated data processing methods. Therefore, 
Customs proposes to amend section 11.23 to permit brokers licensed 
to transact Customs business in districts which are in more than 
one region to maintain their records of financial transactions at a 
central location in any of those regions. 

Customs anticipates that under the proposal, records such as 
cash receipts, disbursement journals, accounts receivable and ac- 
counts payable, the general ledger, and other summary records 
would be maintained at one central location. Other basic records 
for brokers who operate offices in more than one district would be 
maintained at each location where the broker transacts Customs 
business. These records would include entry files, immediate deliv- 
ery release and control files, and other records essential to the day- 
to-day operations of the local office. 

To accomplish this change, this document proposes to amend sec- 
tion 111.23(a) by providing an exemption to the requirement that 
the records shall be retained within the Customs district to which 
they relate. A regional commissioner, responsible for the region in 
which the centralized records are to be maintained, may grant an 
exemption under the procedure proposed in new section 111.23(e), 
permitting authorized brokers to maintain records of financial 
transactions at one centralized location in the region. New section 
111.23(f) would provide the procedure for withdrawing the exemp- 
tion. 

Section 111.23(b) provides that with the approval of the district 
director, a broker may microfilm certain specified records. Similar- 
ly, section 111.23(d) provides that a broker may use other methods 
of reproduction, including microfiche, upon approval of the district 
director. This document proposes to further amend section 111.23 
by adding a new paragraph (g). Section 111.23(g) would provide that 
where a regional commissioner permits a broker to maintain 
records of financial transactions at one centralized location under 
proposed paragraph (e), that regional commissioner is responsible 
for approving requests for the reproduction of those centralized 
records provided for under paragraphs (b) and (d). 

Section 111.23(b) provides that neither books of account nor 
powers of attorney can be microfilmed. Section 111.23(d) provides 
that neither books of account nor powers of attorney can be repro- 
duced by other methods. This document proposes to amend sections 
111.28 (b) and (d) by removing books of account from the exception 
clause thereby permitting them to be microfilmed or otherwise re- 
produced. Brokers would still be prohibited from microfilming or 
otherwise reproducing powers of attorney. 

Section 111.22(a) provides that in addition to the regular records 
of account required by section 111.21, each broker shall keep cur- 
rent a record of all Customs transactions in the format set forth in 
section 111.22(d), unless exempted. Section 111.22(b) provides that 
the district director may exempt a broker from this requirement if 
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the broker complies with certain specified conditions. Section 
111.22(c) provides that the exemption may be withdrawn by the dis- 
trict director if the broker does not comply with the specified condi- 
tions. 

This document proposes to amend section 111.22 by adding a new 
paragraph (e) to provided that where a regional commissioner per- 
mits a broker to maintain records of financial transactions at one 
centralized location under proposed section 111.23(e), that regional 
commissioner is responsible for granting or withdrawing the ex- 
emption under sections 111.22 (b) and (c) relating to the require- 
ment for an additional record of the transactions. 

4. Mandatory collection of additional employee information. Sec- 
tion 111.28(b) provides that at the request of the district director, a 
broker shall submit a list of names of persons currently employed, 
their addresses, social security numbers, and dates and places of 
birth. Having submitted such a list, each broker is required to 
advise the district director of the names of any new personnel and 
provide the same information as required for current employees. If 
the employment of any person is terminated, the regulations pro- 
vide that the broker promptly shall advise the district director. 

Customs believes that to enhance its enforcement capabilities 
when investigating employees of brokers, it is necessary to amend 
section 111.28(b) to require that all brokers submit the information 
relating to their employees. Customs believes that the following ad- 
ditional information should be provided: (1) the last prior home ad- 
dress of each current employee and (2) names and address of each 
former employer and dates of employment for the 3-year period 
preceding the current employment with the broker, if the employee 
has been employed by the broker for a period of less than 3 years. 
Customs proposes that the list of current employees be submitted 
with the status report brokers are required to submit in accordance 
with section 111.30(d). Customs also proposes that the same infor- 
mation shall be submitted by brokers within 10 days after the em- 
ployment of any new personnel. Within 10 days after the termina- 
tion of employment of any employee, Customs proposes that bro- 
kers shall submit the name of the employee so terminated. 

5. Notice to Customs by qualifying licensed broker. In accordance 
with 19 U.S.C. 1641(a), no license shall be granted to any corpora- 
tion, association, or partnership, unless licenses as brokers have 
been issued to at least two of the officers of such corporation or as- 
sociation, or two of the members of such partnership, and such li- 
censes are in force. However, on occasion a licensed officer has re- 
tired from a corporation and some years have passed before Cus- 
toms discovered that the licensed corporation was continuing to op- 
erate without the required supervision of two licensed brokers. 

Section 111.30(d) requires that a corporation, partnership, or as- 
sociation, shall file a report with Customs every third year after 
February 1, 1979, which includes the names and addresses of the 
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members of the partnership or officers of the corporation or associ- 
ation qualifying it for a license. However, there is no requirement 
that a licensed broker, who is a qualifying member of a partner- 
ship or officer of a corporation or association, notify Customs if he 
ceases to be a member or officer of that entity. Customs believes 
that a new paragraph (c) should be added to section 111.28 to re- 
quire a licensed broker who is a qualifying member or officer to 
notify Customs if he ceases to be a member or officer. 

6. Broker’s written statement to clients accounting for specified 
funds and refund to clients of funds on inactive accounts. As 
amended by T.D. 82-134 (47 FR 32418, July 27, 1982), and T.D. 82- 
219 (47 FR 52138, November 19, 1982), section 111.29(a) requires 
that brokers “account” to clients within 60 days from receipt for 
funds received from the Government for the clients, or received 
from a client in excess of the governmental or other charges prop- 
erly payable in response to the client’s business. Customs has found 
that sometimes the “account” has been only a recording of a trans- 
action on the broker’s books, and in some cases involving inactive 
accounts, brokers have retained clients’ funds indefinitely. Customs 
believes that section 111.29(a) should be amended to require that 
brokers provide a written statement to clients about funds received 
from the Government for a client, and funds received from a client 
in excess of an applicable charge which the broker has not yet re- 
funded to the client. This document proposes to amend the third 
sentence of section 111.29(a) by removing the words “account to cli- 
ents for funds” and inserting, in their place, the words “provide a 
written statement to a client accounting for funds.’’ Further, be- 
cause Customs believes that brokers should refund to a client all 
funds on accounts which are inactive for 1 year, this document pro- 
poses to add a new sentence to section 111.29(a) to implement this 
determination. 

7. Clarifying a broker’s responsibility if the broker also serves as 
an importer of record to pay Customs duty. When a broker is the 
importer of record on Customs documents relating to a shipment of 
imported merchandise, he has an independent responsibility to pay 
Customs duties regardless of whether or not payment is received 
from the client. At times, a broker entering merchandise as the im- 
porter of record has not recognized that he has the responsibilities 
of an importer, as well as of a broker. Customs believes that section 
111.29(a) should be amended to clarify this responsibility. This doc- 
ument proposes to add a new sentence between the second and 
third sentences of section 111.29(a) to implement this determina- 
tion. 

8. Suspension for a specific period of time. Various sections of 
Part 111 refer to the authority of Customs to seek “suspension or 
revocation” of a license of a broker. For example, section 111.53 
provides that failure or refusal to comply with the duties, responsi- 
bilities, or other requirements specified in Subpart C or elsewhere 
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in this part relating to brokers may be deemed grounds for suspen- 
sion or revocation. 

In general, after preliminary proceedings the district director 
may recommend to the Commissioner of Customs that Customs 
seek a suspension or revocation of the broker’s license. A hearing 
may be held, and, if so, the hearing officer would recommend a de- 
cision in the case and certify the entire record to the Secretary of 
the Treasury. The Secretary then is authorized to issue an order of 
suspension or revocation of the license. 

Customs has always taken the position that the authority to rec- 
ommend and impose a suspension for a specific period of time is 
inherent in the regulations even though the regulations merely use 
the term “suspension.” However, to avoid any ambiguity on this 
point, Customs proposes to amend the regulations by adding the 
phrase “for a specific period of time” after the term “suspension’”’, 
where applicable. Accordingly, this document proposes to amend 
sections 111.53, 111.66, and 111.74. 

9. Acceptance of a broker’s voluntary offer of suspension. There 
have been occasions where Customs, in preparing to take action 
against a particular broker’s license, has received a request from 
the broker that Customs accept the broker’s application for volun- 
tary suspension of the license without having a hearing on the 
matter. For example, the broker may decide that he does not wish 
to have a hearing after receiving the notice of charges and the 
statement of charges. To avoid formal proceedings, the broker may 
request a suspension of his license from Customs. 

Part 111, however, does not grant specific authority to the Com- 
missioner or Secretary of the Treasury to accept a broker’s applica- 
tion for suspension of the license without a hearing. Section 111.51 
provides only for acceptance of a written request for cancellation. 
Customs believes that Part 111 should be amended to provide that 
Customs may accept, with Treasury approval, a voluntary offer of 
suspension of a license submitted by a broker without a hearing. 
Therefore, this document proposes to amend Subpart D of Part 111 
by adding a new section 111.51a, ““Voluntary suspension of license.”’ 

10. Clarifying information provided to a broker in a proposed 
statement of charges. Section 111.58 provides that the statement of 
charges shall give a description of the facts claimed to constitute 
grounds for suspension or revocation of the license. To clarify the 
sanction against the broker, this document proposes to amend sec- 
tion 111.58 to provide that the statement of charges also shall 
specify the sanction being proposed, i.e., suspension of the broker’s 
license, or revocation of the license, or both, but shall not state a 
specific period of time for which suspension is proposed. * * * 

11. Providing the effective date of an order of suspension or revo- 
cation of a broker’s license. Under 19 U.S.C. 1641(b), a broker may 
appeal any order of the Secretary of the Treasury suspending or 
revoking a license by filing a written petition in the Court of Inter- 
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national Trade within 60 days after the entry of such order. The 
commencement of proceedings shall, unless specifically ordered by 
the court, operate as a stay of the Secretary’s order. Because a 
broker has 60 days to file an appeal and such action generally oper- 
ates as a stay of the Secretary’s order, Customs believes that sec- 
tion 111.74 should be amended to provide that an order of the Sec- 
retary of suspension or revocation shall become effective 60 days 
after the entry of such order unless the Secretary determines that 
a shorter period is deemed necessary. 

12. Notification to Customs of the party having custody of 
records upon termination of a brokerage business. Presently there 
is no provision in Part 111 relating to the disposition of brokerage 
business records upon the termination of the business. This docu- 
ment proposes to amend Part 111 by adding a new paragraph 
111.30(e) to provide for the notification to Customs of the name and 
address of the party having legal custody of the brokerage business 
records upon the termination of the business. The responsibility for 
notification would lie with the broker upon the permanent termi- 
nation of his brokerage business, the broker’s designated repre- 
sentative in case of death of the broker, licensed partners upon the 
permanent termination of the partnership brokerage business, and 
licensed association or corporate officers upon the permanent ter- 
mination of the association or corporate brokerage business. 

As previously stated, under 19 U.S.C. 1641, the Secretary may 
prescribe rules and regulations governing the licensing of brokers 
and requiring licensed brokers to keep records and furnish infor- 
mation relating to their business to any duly accredited agent of 
the United States. Customs believes that it is entirely within the 
responsibility of licensed brokers to notify Customs of the location 
of business records of defunct brokers. The proposed amendment 
would provide Customs with notice that a licensed broker is no 
longer in business and would provide the name of the proper party 
to contact for inspection of the brokerage business records if the 
circumstances warrant. This notification is necessary to enable 
Customs to adequately protect the revenue as well as the interests 
of the broker’s former clients. 


AUTHORITY 


These amendments are proposed under the authority of R.S. 251, 
as amended (19 U.S.C. 66), section 624, 46 Stat. 759 (19 U.S.C. 1624), 
section 641, 46 Stat. 759, as amended (19 U.S.C. 1641). 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments (preferably in triplicate) that are submitted 
timely to the Commissioner of Customs. Comments submitted will 
be available for public inspection in accordance with section 
103.11(b), Customs Regulations (19 CFR 103.11(b)), during regular 
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business days between the hours of 9:00 a.m. and 4:30 p.m. at the 
Regulations Control Branch, Room 2426, Headquarters, U.S. Cus- 
toms Service, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in section l(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 605(b) of the Regulatory 
Flexibility Act (Pub. L. 96-354, 5 U.S.C. 601 et seg.), it is hereby cer- 
tified that the proposed regulations set forth in this document will 
not have a significant economic impact on a substantial number of 
small entities. Accordingly, these regulations are not subject to the 
regulatory analysis or other requirements of 5 U.S.C. 603 and 604. 
Many of the proposed amendments are intended to clarify existing 
regulations. Although the proposed amendments would apparently 
affect brokers, we are not aware of any information indicating that 
the proposed changes would not have a significant economic impact 
on a substantial number of them. 


PAPERWORK REDUCTION ACT 


Pursuant to section 3504(h) of the Paperwork Reduction Act of 
1980 (Pub. L. 96-511), applicable proposed sections of this document 
are subject to clearance by the Office of Management and Budget. 


DRAFTING INFORMATION 


The principal author of this document was Charles D. Ressin, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 


List oF SuBJECTS IN 19 CFR Part 111 


Customs duties and inspection, Imports, Brokers. 
PROPOSED AMENDMENTS 


Part 111—CusTOMHOUSE BROKERS 


It is proposed to amend Part 111, Customs Regulations (19 CFR 
Part 111), in the following manner: 
1. It is proposed to revise section 111.1(e) to read as follows: 
§111.1 Definitions. 
* * * * * * * 


(e) Records. “Records” means those documents discussed in sec- 
tion 162.1la and kept as provided in section 162.1b. 
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* * * * * * * 


2. It is proposed to amend section 111.11 by adding a new para- 
graph (d) to read as follows: 


§111.11 Basic Requirements. 


* * * * * * * 


(d) Responsible supervision and control. The term “responsible su- 
pervision and control” means that supervision and control neces- 
sary to ensure that the qualified employee will provide substantial- 
ly the same quality of service in handling Customs transactions 
that the licensed broker would provide. While the determination of 
what is necessary to maintain responsible supervision and control 
will vary depending upon the circumstances in each case, factors 
which the Customs Service will consider include the frequency of 
visits by the licensed brokers, the issuance of written instructions 
to the employees, the maintenance of current editions of the Cus- 
toms Regulations and Tariff Schedules of the United States (TSUS), 
the availability of the licensed brokers for consultation with the 
employees when necessary, the review by the licensed brokers of 
the Customs transactions handled by the employees, and any cir- 
cumstance which indicates that a licensed broker of the firm does 
not in fact have a real interest in the firm’s operations. 

3. It is proposed to amend the second sentence of section 111.21 
by removing the word “papers” both times it appears and inserting 
in its place the word “records”. 


4. It is proposed to amend the introductory paragraph of section 
111.22(b) and paragraph 111.22(b)(2) by removing the words “books 
and”. 

5. It is proposed to further amend section 111.22 by adding a new 
paragraph (e) to read as follows: 


§ 111.22 Additional record of transactions. 


* * * * * * * 


(e) Authorization. The regional commissioner for the region in 
which a customhouse broker has been granted an exemption to 
maintain records of financial transactions on a centralized system 
basis, as set forth in section 111.23(e) of this part, is responsible for 
providing an exemption or withdrawal of exemption under para- 
graphs (b) and (c) of this section. 

6. It is proposed to revise section 111.23(a) and the section head- 
ing to read as follows: 


§ 111.23 Retention of records. 


(a) Place and period of retention. 

(1) Place. The records as defined in section 111.1(e) and required 
by sections 111.21 and 111.22 to be kept by a broker shall be re- 
tained within the Customs district to which they relate, unless an 
exemption has been granted for centralized accounting records 
under paragraph (e) of this section. 


401-207 0 - 83 - 3 
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(2) Period. The records described in paragraph (a)(1), other than 
powers of attorney, shall be retained for at least 5 years after the 
date of entry. Powers of attorney shall be retained until revoked, 
and revoked powers of attorney and letters of revocation shall be 
retained for 5 years after the date of revocation. When merchan- 
dise is withdrawn from a bonded warehouse, copies of records relat- 
ing to the withdrawal shall be retained for 5 years from the date of 
withdrawal. 


* * * * * * * 


7. It is proposed to revise the introductory paragraph of section 
111.23(b) to read as follows: 


§ 111.23 Retention of records. 


~ * * * * * * 


(b) Microfilming of records. A broker, with the approval of the 
district director for the district in which he is licensed, may record 
on microfilm any records, other than powers of attorney, required 
to be retained under the provisions of paragraph (a) of this section, 
at any time after the entry to which these records pertain has been 
liquidated, upon the following conditions: 


* * * * * * * 


8. It is proposed to amend the first sentence of section 111.23(b)(3) 
by removing the words “books and papers” and inserting, in their 
place, the word “records.” 

9. It is proposed to revise section 111.23(d) to read as follows: 


§ 111.23 Retention of records. 


* * * * * * * 


(d) Other methods of reproduction for record retention. A broker 
may, with the approval of the district director for the district in 
which he is licensed, utilize other methods of reproduction, includ- 
ing microfiche, for the reproduction of records, other than powers 
of attorney, permitted to be microfilmed under paragraph (b), pro- 
vided the requirements of paragraphs (b) and (c) of this section are 
met. 

10. It is proposed to further amend section 111.23 by adding new 
paragraphs (e), (f), and (g) to read as follows: 


§ 111.23 Retention of records. 


* * * 


(e) Exemption. 

(1) Request. A written request for the authorization to maintain 
records of financial transactions on a centralized system basis shall 
be submitted to the regional commissioner responsible for the 
region in which the centralized records are to be maintained. The 
written request shall include: 

(i) The address at which the broker desires to maintain the cen- 
tralized accounting records. This location must be within a district 
where the broker is licensed. 
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(ii) A detailed statement describing all the records of financial 
transactions to be maintained at the centralized location, the meth- 
odology of record maintenance, a description of any automated 
data processing to be applied, and a list of all the broker’s Customs 
business activity locations. 

(iii) An agreement that if the authorization is granted, no change 
in the records, the manner of recordkeeping, or the location at 
which they will be maintained, will be made unless approved by 
Customs. Each request for a change requires prior approval in the 
same manner as prescribed above. 

(iv) An agreement to comply with section 111.22, Customs Regu- 
lations. 

(v) An agreement that all financial records pertaining to Cus- 
toms transactions, whether direct or indirect, will be made availa- 
ble to Customs regulatory auditors for complete inspection. 

(2) Approval. After the broker’s request has been received and re- 
viewed by the regional commissioner, he shall advise the broker in 
writing of his decision whether to authorize the broker to maintain 
records of financial transactions on a centralized system basis. 

(f) Withdrawal of exemption. Whenever an audit by a Customs 
regulatory auditor indicates that a broker to whom an exemption 
has been granted is not keeping records in accordance with the re- 
quirements of paragraph (e), the exemption granted to the broker 
shall be withdrawn by notice in writing from the regional commis- 
sioner granting the exemption. The broker shall thereafter keep 
and maintain records as required by paragraph (a) of this section. 

(g) Reproduction of centralized accounting records. The regional 
commissioner for the region in which a broker has been granted an 
exemption to maintain records of financial transactions on a cen- 
tralized system basis, provided in paragraph (e), is responsible for 
approving requests for the reproduction of centralized financial 
records provided under paragraphs (b) and (d) of this section. 

11. It is proposed to amend section 111.24 and the section head- 
ing by removing the words “books and papers” each time they 
appear and inserting, in their place, the word “records.” 

12. It is proposed to amend section 111.25 and the section head- 
ing by removing the words “books and papers” each time they 
appear and inserting, in their place, the word “records.” 

13. It is proposed to amend section 111.26 by removing the words 
“books and papers” from the section heading and inserting, in 
their place, the word “records;’ and by removing the words “book 
or paper” each time they appear and inserting, in their place, the 
word “record.” 

14. It is proposed to amend section 111.27 and the section head- 
ing by removing the words “books and papers” each time they 
appear and inserting, in their place, the word “records.” 

15. It is proposed to revise section 111.28(b) to read as follows: 
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§111.28 Responsible supervision. 


* * * * * * * 


(b) List of employees. Each customhouse broker shall submit in 
writing to each district director where the broker is licensed to 
transact Customs business a list of the names of persons currently 
employed. For each such employee, the broker also shall provide 
the current home address, last prior home address, social security 
number, date and place of birth, and names and addresses of each 
former employer and dates of employment for the 3-year period 
preceding current employment with the broker, if the employee 
has been employed by the broker for a period of less than 3 years. 
The list shall be submitted during the month of February 1984, and 
a revised list shall be submitted during the month of February 
1985, and during the month of February of each third year thereaf- 
ter. Within 10 days after the employment of any new personnel, 
the broker shall submit in writing to the district director the same 
information as set forth above for any new employees. Within 10 
days after the termination of employment of any employee, the 
borker shall submit in writing to the district director the name of 
the employee so terminated. 

16. It is proposed to further amend section 111.28 by adding a 
new paragraph (c) to read as follows: 


§111.28 Responsible supervision. 


* * * * * * * 


(c) Termination of qualifying employment. If a licensed broker 
who is a qualifying member of a partnership, or officer of an associ- 
ation or corporation, terminates his employment as a qualified 
member or officer, that broker shall give written notice immediate- 
ly of that fact to the Commissioner and send a copy of the written 
notice to the district director in each district where the broker is 
licensed to transact Customs business. 

17. It is proposed to revise section 111.29(a) to read as follows: 


§ 111.29 Diligence in correspondence and paying monies. 


(a) Due diligence by broker. Each broker shall exercise due dili- 
gence in making financial settlements, in answering correspond- 
ence, and in preparing or assisting in the preparation and filing of 
records relating to any matter handled by him as a broker. Funds 
received by a broker from a client for payment of duty, tax, or 
other debt or obligation owing to the Government shall be paid to 
the Government within 30 days from date of receipt or date due, 
whichever is later. If a broker is the importer of record, he has the 
same responsibility to pay Customs charges that any other import- 
er has (see section 141.1 of this chapter). Within 60 days of receipt, 
each broker shall provide a written statement to a client account- 
ing for funds received for the client from the Government, or re- 
ceived from a client in excess of the governmental or other charges 
properly payable as part of the client’s business. Each broker shall 
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refund to a client all funds on accounts inactive for a 1 year period. 
He shall account to all other persons within 30 days of receipt for 
all funds advanced by a client for payment of any charges, debts, or 
obligations due other person. 

18. It is proposed to amend section 111.30 by revising the section 
heading and adding a new paragraph (e) to read as follows: 


§111.30 Notification of change of business address, organiza- 
tion, name, or location of business records; status report. 
* * * * * 7 * 


(e) Location. Upon the permanent termination of a brokerage 
business, both the Commissioner and the district director of each 
Customs district for which a broker’s licence has been issued shall 
be provided written notification of the name and address of the 
party having legal custody of the brokerage business records. Re- 
sponsibility for notification shall be as follows: 

(1) The broker, upon the permanent termination of his brokerage 
business, 

(2) The broker’s designated representative in case of death of the 
broker, 

(3) Licensed partners, upon the permanent termination of the 
partnership brokerage business, 

(4) Licensed association or corporate officers, upon the perma- 
nent termination of the association or corporate brokerage busi- 
ness. 


19. It is proposed to amend Subpart D of Part 111 by adding a 
new section 111.5la to read as follows: 


SUBPART D—CANCELLATION, SUSPENSION, OR REVOCATION OF LICENSE 


* * * * * * * 


§111.5la Voluntary suspension of license. 

The Commissioner, with the approval of the Secretary of the 
Treasury, may accept a broker’s written voluntary offer of suspen- 
sion for a specific period of time of the broker’s license under such 
terms and conditions as the parties may agree. 

20. It is proposed to revise section 111.53 to read as follows: 


§ 111.53 Grounds for suspension or revocation. 

Failure or refusal to comply with the duties, responsibilities, or 
requirements specified in Subpart C or elsewhere in this part relat- 
ing to brokers may be deemed grounds for suspension for a speci- 
fied period of time or revocation of the license of a broker. Such 
duties, responsibilities, or requirements are not to be considered as 
exclusive. Conduct not within the purview of any specification of 
this part may be deemed to be conduct warranting the suspension 
for a specified period of time or revocation of a license under the 
authority of section 641(b), Tariff Act of 1930, as amended (19 
U.S.C. 1641(b)). 
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21. It is proposed to amend section 111.58 by adding a new sen- 
tence after the first sentence to read as follows: 


§111.58 Content of statement of charges. 

* * * The statement of charges also shall specify the sanction 
being proposed, i.e., suspension of the broker’s license, or revoca- 
tion of the license, or both, but shall not state a specific period of 
time for which suspension is proposed. 

22. It is proposed to amend the first sentence of section 111.61 by 
removing the word “paper” and inserting, in its place, the word 
“record.” 

23. It is proposed to amend section 111.66 by revising the second 
sentence to read as follows: 


§ 111.66 Failure to appear. 

* * * The regulations of this part shall apply as though the 
broker were present, and the Secretary of the Treasury may issue 
an order of suspension for a specified period of time or revocation 
of the license of a broker if he finds it to be in order. 

24. It is proposed to revise section 111.74 to read as follows: 


§111.74 Decision and notice of suspension or revocation. 


If the Secretary of the Treasury in the exercise of his discretion 
issues an order of suspension for a specified period of time or revo- 
cation of the license of a broker, the Commissioner will notify the 


broker and publish a notice of suspension or revocation in the Fed- 
eral Register and in the Customs Bulletin. The order of suspension 
of revocation shall become effective 60 days after the entry of such 
order, unless the Secretary determines that a shorter period is 
deemed necessary. 


WILLIAM VON Rass, 
Commissioner of Customs. 


Approved: March 16, 1983. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 7, 1983 (48 FR 15154)] 
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19 CFR Part 10 


Proposed Customs Regulations Amendment Relating to the 
Generalized System of Preferences 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the definition of 
the term “imported directly,” to expand that definition to allow 
treatment under the Generalized System of Preferences (““GSP’’) 
for eligible articles which (1) originate in a beneficiary developing 
country, (2) are shipped to a developed country and auctioned 
there, and (3) then shipped to the United States. 

By allowing those eligible articles to be entered free of Customs 
duty, the beneficiary developing countries of which they are prod- 
ucts, would obtain the intended benefit established by the GSP. 


DATES: Comments must be received on or before May 9, 1983. A 
comment period of only 30 days is being provided for this proposal in 
order that a decision may be made in time to be effective prior to the 
next annual sale of Cameroon Tobacco in June of 1983. 


ADDRESS: Comments (preferably in triplicate) should be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Paul Giguere, Classi- 
fication and Value Division, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229 (202-566-8234). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Title V of the Trade Act of 1974, as amended (19 U.S.C. 2461- 
2465), authorizes the President to establish a Generalized System of 
Preferences (GSP) to provide duty-free treatment for eligible arti- 
cles imported directly from designated beneficiary developing coun- 
tries (BDCs). BDCs and articles eligible for GSP treatment are des- 
ignated by the President by Executive Order in accordance with 
the provisions of the Trade Act. The Customs Regulations issued to 
administer the GSP are contained in sections 10.171-10.178 (19 
CFR 10.171-10.178). 
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By Executive Order 12311 of June 29, 1981, the President first 
extended GSP treatment to “wrapper tobacco.’’ Wrapper tobacco is 
that quality of leaf tobacco which has the requisite color, texture, 
size, and burn, to be suitable for cigar wrappers. However, counsel 
for the Cigar Association of America, Inc., has informed Customs 
that “Cameroon wrapper” tobacco, grown in the United Cameroon 
Republic and the Central African Republic (both BDCs), cannot 
obtain the benefit of GSP because, under normal marketing proce- 
dures, the entire production of wrapper tobacco from these coun- 
tries is shipped to France (not a BDC) where it is sold at auction 
and some is later exported to the United States. While in France, 
the bulk of the wrapper tobacco is held in bonded warehouse at the 
port of LeHavre, as the actual auction of the product by lot on the 
basis of sample bales, is held in Paris. The warehoused wrapper to- 
bacco is subject to no manipulation or processing other than fumi- 
gation and preparation for shipment (i.e., reloading) after sale. Fur- 
thermore, the wrapper tobacco does not enter the commerce of 
France, except for the sale at auction. 

Section 503 of the Trade Act of 1974, as amended (19 U.S.C. 
2463), provides that duty-free treatment of articles designated eligi- 
ble for GSP shall apply only “to an article which is imported direct- 
ly from a beneficiary developing country into the customs territory 
of the United States,* * *” (italic supplied). The term “imported di- 
rectly” is defined in section 10.175, Customs Regulations (19 CFR 
10.175), to mean a direct shipment from the BDC to the United 
States without passing through the territory of any other country. 
Two exceptions to that rule have been provided in the regulations: 
(1) if the eligible article is shipped from a BDC to the United States 
through the territory of any other country, wherein the article has 
not entered the commerce of that country, and the appropriate doc- 
uments show the United States as the final destination; or (2) if the 
eligible article is shipped to the United States through a free trade 
zone in a BDC, not entering the commerce of that BDC and subject- 
ed only to certain minor operations in the free trade zone. The tra- 
ditional marketing procedures for “Cameroon wrapper” do not fall 
within either of the exceptions to the direct shipment rule stated 
above, and thus Customs has held, based on consistent precedent, 
that as the tobacco in question is not imported directly from a 
BDC, it cannot receive GSP treatment. 

We believe that it was the intent of the President and the Con- 
gress to confer GSP, i.e. duty-free, treatment on importations of 
the subject tobacco. But, as the entire production of “Cameroon 
wrapper” is shipped to France for auction and later exportation, 
and therefore subject to duty under the present Customs Regula- 
tions, the affected BDCs and cigar manufacturers in the United 
States do not enjoy that benefit. The marketing procedures in- 
volved are longstanding and beyond the control of U.S. importers 
(buyers for the U.S. market at the Paris auction number 15% of 





CUSTOMS 23 


total buyers). Customs believes that the proposal described below is 
consistent with the fundamental intent of the GSP to extend direct 
preferential tariff treatment to the exports of BDCs to encourage 
economic diversification and export development within those 
countries. Further, we intend that the proposal will inure only to 
the benefit of the BDCs and their tobacco producers. Accordingly, 
Customs proposes an amendment to section 10.175 to expand the 
definition of “imported directly” to allow the intended benefit to 
the BDCs and domestic business. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hour of (9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, Room 2426, Head- 
quarters, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in section 1(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


It is hereby certified under the provisions of section 3 of the Reg- 
ulatory Flexibility Act (5 U.S.C. 605(b)) that the rule will not have 
a significant economic impact on a substantial number of small en- 
tities. 


DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 


AUTHORITY 


This proposal is initiated under the authority of R.S. 251, as 
amended, section 624, 46 Stat. 759, section 503(b), 88 Stat. 2069, as 
amended (19 U.S.C. 66, 1624, 2463(b)). 


Lists oF SuBJECTS IN 19 CFR Part 10 


Customs duties and inspection, Generalized System of Prefer- 
ences, Imports, Tobacco. 
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ProposED AMENDMENT 


It is proposed to amend Part 10, Customs Regulations (19 CFR 
Part 10), as set forth below: 


Part 10—ArTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED 
Rate, Etc. 


It is proposed to amend section 10.175 as follows: 

1. In paragraph (b), add “or (d)” after the phrase “paragraph (c)”; 

2. In paragraph (c)(5), replace the period with “; or’; and 

3. Add a new paragraph (d), to read as follows: 

(d) If shipped from the beneficiary developing country to the 
United States through the territory of any other country, provided 
that the eligible article: 

(1) Is wholly the growth or product of the beneficiary developing 
country; 

(2) Remains under the control of the customs authorities of the 
intermediate country; 

(3) Does not enter into the commerce of the intermediate country 
except for sale other than at retail, and the district director is sat- 
isfied that the importation results from the original commercial 
transaction between the importer and the producer or the latter’s 
sales agent; 

(4) Has not been subjected to operations other than loading and 
unloading, and other activities necessary to preserve the article in 
good condition; and 

(5) Complies with the origin requirements for goods exported to 
the United States under the Generalized System of Preferences, as 
stated in the Certificate of Origin Form A, which shall be issued by 
the beneficiary developing country. In addition, the beneficiary de- 
veloping country shall provide, upon request, evidence sufficient to 
satisfy the appropriate Customs official that the shipment complies 
with the requirements of this paragraph. 

RosBert P. SCHAFFER 
(For Commissioner of Customs.) 


Approved: March 7, 1983. 
JOHN M. WALKER, dr., 
Assistant Secretary of the Treasury. 


(Published in the Federal Register, April 7, 1983 (48 FR 15153)] 





Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service is published for the information of Cus- 
toms officers and the importing community. Although the decisions 
are not of sufficient general interest to warrant publication as Cus- 
toms Service Decisions, the listing describes the issues involved and 
is intended to aid Customs officers and concerned members of the 
public in identifying matters of interest which recently have been 
considered by the U.S. Customs Service. Individuals to whom any 
of these decisions would be of interest should read the limitations 
expressed in 19 CFR 177.%c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained through use of the micro- 
fiche facilities in Customs reading rooms or if not available 
through those reading rooms, then it may be obtained upon written 
request to the Office of Regulations and Rulings, Attention: Legal 
Retrieval and Dissemination Branch, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue, N.W., Washington, D.C. 20229. 
Copies obtained from the Legal Retrieval and Dissemination 
Branch will be made available at a cost to the requester of $0.10 
per page. However, the Customs Service will waive this charge if 
the total number of pages copied is ten or less. 

The microfiche referred to above contains rulings/decisions pub- 
lished or listed in the Customs BULLETIN, many rulings predating 
the establishment of the microfiche system, and other rulings/deci- 
sions issued by the Office of Regulations and Rulings. This micro- 
fiche is available at a cost of $0.15 per sheet of fiche. In addition, a 
keyword index fiche is available at the same cost ($0.15) per sheet 
of fiche. 

It is anticipated that additions to both sets of microfiche will be 
made quarterly. Request for subscriptions for the microfiche should 
be directed to the Legal Retrieval and Dissemination Branch. Sub- 
scribers will automatically receive updates as they are issued and 
will be billed accordingly. 

Dated: April 5, 1983. 
B. JAMES FRITz, 
Director, 
Regulations Control and Disclosure Law Division. 
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Issue 








02-17-83 105868 Vessels: Denial of a waiver of 46 U.S.C. 883 on a request 
to use a Norwegian built vessel to drill for oil in the 
offshore Alaskan basin 

03-18-83 106050 Vessels: Pursuant to 46 U.S.C. 289, passengers which 
board at one U.S. port and leave the voyage at another 
U.S. port were not transported in violation of the 
coastwise laws if the vessel touched at a South Ameri- 
can port 

03-24-83 542776 Value: Merchandise sold for export to the US. is not 
similar to merchanise sold for consumption in the home 
market for purposes of appraisement under foreign 
value 

03-18-83 543016 Value: Transaction value cannot exist for a transaction 
which is not a sale 

03-17-83 543026 Value: Under transaction value, as defined in section 
402(h\(3), Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979, the cost of vacuum packing is 
not dutiable if accomplished after the merchandise is 
packed and made ready for export to the U.S 











ERRATUM 


In Customs Bulletin Vol. 17, No. 12, Dated March 23, 1983, 
the “INDEX” was missing. It reads as follows: 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 83-20) 


Fapa INpusTRIES, INC., PLAINTIFF v. UNITED STATES, DENNIS T. 
SNYDER, REGIONAL COMMISSIONER OF CusToMs, REGION II, J. 
MarGALIT, ASSISTANT REGIONAL COMMISSIONER OF CUSTOMS, FI- 
NANCIAL MANAGEMENT DIvISION, REGION II, DEFENDANTS; and 
MANDEL & GRUNFELD, DEFENDANT-INTERVENOR 


DyNAMIC SuppLy, INC., PLAINTIFF-INTERVENOR v. UNITED STATES, 
Dennis T. SNYDER, REGIONAL COMMISSIONER OF CUSTOMS, 
Recon II, J. MAarGAuit, ASSISTANT REGIONAL COMMISSIONER OF 
Customs, FINANCIAL MANAGEMENT DiIvISsION, REGION II, DE- 
FENDANTS, and MANDEL & GRUNFELD, DEFENDANT-INTERVENOR 


Court No. 83-3-00422 
Before Bor, Judge. 


Order Denying Applications for Temporary Restraining Orders 


(Dated March 24, 1983) 


Sharretts, Paley, Carter & Blauvelt (Peter J. Baskin, Ned H. Marshak and Donald 
S. Paley); Delson & Gordon (Richard H. Silberberg) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General (David M. Cohen, Director, Com- 
mercial Litigation Branch and A. David Lafer), for the defendants. 

Dewey, Ballantine, Bushby, Palmer & Wood (Jonathan W. Miller and David B. 
Howorth) for plaintiff-intervenor. 

Mandel & Grunfeld (James A. Resti and Irving Mandel) for defendant intervenor. 


Bor, Judge: In 1981 the plaintiff and the plaintiff-intervenor re- 
tained the law firm of Mandel & Grunfeld, defendant-intervenor, to 
file protests relating to the classification of certain solid-state digi- 
tal watch modules. The plaintiff and the plaintiff-intervenor agreed 
at that time to pay a contingent fee to the defendant-intervenor on 
any refunds which would be paid by Customs as a result of the 
filed protests. Pursuant to 19 C.F.R. § 174.13 the defendant-interve- 
nor was designated as the mailing addressee of any refunds pay- 
able to the importers, the plaintiff and the plaintiff-intervenor. 

In accordance with the retainer agreement, the defendant-inter- 
venor filed a series of protests with respect to the merchandise im- 
ported by plaintiff and plaintiff-intervenor. The final decision of 
the United States Court of Customs and Patent Appeals in the case 
of United States v. Texas Instruments Inc., under date of June 3, 
1982, has caused refunds to be due, owing and payable to plaintiff 
and plaintiff-intervenor by virtue of the protests previously filed in 
their behalf. 
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Upon dismissal as counsel by plaintiff and plaintiff-intervenor, 
the law firm of Mandel & Grunfeld, defendant-intervenor, claimed 
a lien on all refunds issued by Customs payable to plaintiff and 
plaintiff-intervenor and filed suit in the courts of the State of New 
York to obtain its percentage share of the refund checks issued by 
Customs pursuant to the contingent fee agreement among the said 
parties. 

Refund checks issued by Customs to the present date have been 
made payable to the plaintiff or the plaintiff-intervenor and trans- 
mitted to the defendant-intervenor in care of the firm pursuant to 
the provisions of 19 C.F.R. § 174.13. 

The plaintiff and the plaintiff-intervenor, respectively, have filed 
applications for Temporary Restraining Orders enjoining the de- 
fendants from releasing to the law firm of Mandel & Grunfeld, de- 
fendant-intervenor, duty refunds on any entry in which the plain- 
tiff and/or plaintiff-intervenor, respectively, have been designated 
“importer or other protesting party” pending the ultimate disposi- 
tion of the civil action. 

Having considered the files and records and the arguments of re- 
spective counsel and having in open court presented orally its opin- 
ion and decision with respect to plaintiff's and plaintiff-intervenor’s 
applications which said oral decision is a part of the official record 
in the instant proceeding and, accordingly, is made a part hereof 
by this reference, the court finds: 

No showing has been made that plaintiff or plaintiff-intervenor 
have or will suffer immediate, irreparable injury or harm by the 
denial of the respective applications for Temporary Restraining 
Orders. 

The disposition of the refund checks transmitted or to be trans- 
mitted by Customs to defendant-intervenor, former attorney of 
record for plaintiff and for plaintiff-intervenor, is properly subject 
to the jurisdiction of the courts of the State of New York in which 
legal action is presently pending for the adjudication of the attor- 
ney fees which may be due and owing to defendant-intervenor for 
the representation which that firm might have made and per- 
formed in behalf of the plaintiff and the plaintiff-intervenor. 

Now therefore, it is hereby 

ORDERED and ADJUDGED that the application of Fapa INDUSTRIES, 
Inc., for a Temporary Restraining Order be and is hereby denied, 
and it is further 

ORDERED and ApJupDGED that the application of Dynamic SupPLy, 
Inc., plaintiff-intervenor, for a Temporary Restraining Order be 
and is hereby denied. 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 
(Slip Op. 83-21) 


MELAMINE CHEMICALS, INC., PLAINTIFF, v. UNITED STATES, 
DEFENDANTS 


Court No. 80-6-00878 
Before LANoniIs, Judge. 


Plaintiff's Motion for Review of Administrative Determinations 
Upon an Agency Record; Defendant’s Cross-Motion To Affirm 
the Agency Determination 


[Plaintiff's motion is granted to the extent of remanding to the Department of 
Commerce for further action consistent with this opinion; Defendant’s crossmotion 
is denied.] 


(Decided March 25, 1983) 


Baker & McKenzie (Bruce E. Clubb and Ava A. Zydor on the briefs) for the plain- 
tiff. 

J. Paul McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Francis J. Sailer on the briefs), for the defendant. 


LANpIs, Judge: This is one of three related cases alleging viola- 
tion of the antidumping laws with respect to the chemical mela- 
mine. Plaintiff commenced the action pursuant to section 516A of 
the Tariff Act of 1930, as added July 26, 1979, Pub. L. 96-39, Title 
X. § 1001(a), 93 Stat. 300. (Trade Agreements Act of 1979) (19 U.S.C. 


§ 1516a(a\(2B).) The exporting nations involved are Austria, Italy 
and the subject nation of this action, the Netherlands. 

Plaintiff moves pursuant to Rule 56.1 of this court for review of a 
Final Negative Determination of Sales at Less Than Fair Value, 
issued by the Department of Commerce on May 5, 1980 (45 Fed. 
Reg. 29619, eff. April 28, 1980), which held that there were no sales 
of melamine to this country at less than fair value. 

Defendant opposes said motion and procedurally crossmoves to 
affirm the Department of Commerce’s Final Negative Determina- 
tion of Sales at Less Than Fair Value. The court conducted oral ar- 
gument and the parties filed post-argument supplemental briefs 
pursuant to Rule 56.1(d). 

The record indicates that on February 23, 1979, plaintiff Mela- 
mine Chemicals, Inc. filed a timely complaint with the Department 
of Treasury alleging Less Than Fair Value Sales (LTFV) of mela- 
mine from the Netherlands. On May 1, 1979, Treasury initiated an- 
tidumping investigations (44 Fed. Reg. 25555) and, on November 13, 
1979, Treasury published a Tentative Negative Determination in the 
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Netherlands case finding that there were no sales at LTFV (44 Fed. 
Reg. 65517). 

On January 2, 1980, the Department of Commerce (International 
Trade Administration Division) assumed responsibility for LTFV 
determinations previously entrusted to Treasury. ! 

On February 26, 1980, Commerce announced that it found error 
in Treasury’s computations and that there was, in fact, a dumping 
margin (LTFV) in the Netherlands case. (45 Fed. Reg. 12466.) The 
Department of Treasury’s Tentative Negative Determination of No- 
vember 13, 1979, was amended to an Affirmative Preliminary De- 
termination. 

On March 20, 1980, Commerce issued an Affirmative Final Deter- 
mination (45 Fed. Reg. 20152), effective date March 27, 1980). On 
May 5, 1980, Commerce amended its original findings and pub- 
lished the Final Negative Determination in the Netherlands case 
herewith, the subject of review. (45 Fed. Reg. 29619, effective date 
April 28, 1980.) 


ISSUES 


Plaintiff raises several contentions in support of its argument 
that Commerce’s Final Negative Determination is contrary to law. 

Initially plaintiff contends that Commerce had no authority to 
revoke its Final Affirmative Determination dated March 20, 1980, 
in that the antidumping laws do not specifically grant Commerce 
authority to change a final determination in an antidumping pro- 
ceeding and further, that current Commerce regulations do not 
clothe Commerce with authority to revoke or amend a final deter- 
mination in an antidumping proceeding. Additionally, plaintiff 
points out that this court has previously sustained its position in 
Royal Business Machines, Inc. v. United States, 1 CIT 80, 597 F. 
Supp. 1007 (1980), aff'd 69 CCPA —, 669 F.2d 692 (1982). 

In its second major contention plaintiff states that Commerce 
denied it due process of law by considering correspondence not 
served on plaintiff and by holding ex parte meetings with Respond- 
ent’s representatives. In support of this contention plaintiff raises 
three arguments. First, both Commerce and respondent Dutch 
State Mines? (DSM) violated Commerce Regulation 19 C.F.R. 


'The functions of the Secretary of the Treasury for less than fair value determinations were transferred to 
the Secretary of Commerce pursuant to Reorg. Plan No. 3 of 1979, § aX 1XC), 44 Fed. Reg. 69275, 93 Stat. 1381, 
eff. Jan. 2, 1980, as provided by section 1-107(a) of Ex. Ord. No. 12188, Jan. 2, 1980, 45 Fed. Reg. 993. 

219 C.F.R § 353.46 Submission of information and written views. 

(a) Submission of information and written views. Except in situations where it would be manifestly unjust, any 
information or written views submitted in connection with a proceeding shall be considered only if received 
within the time established by these regulations or by specific instructions applicable to any request for infor- 
mation; and information or written views received after such time shall not be considered in the proceeding 
Any written views intended to be considered in connection with a proceeding shall be submitted on letter-size 
paper, double spaced, in at least 10 copies, to the Secretary, Attention: Assistant Secretary for Trade Adminis- 
tration, Room 3826, Department of Commerce, Washington, D.C. 20230. Except when the Secretary determines it 
will be unduly burdensome to the party to the proceeding, in which case the Secretary shall effect the service, 
on counsel for each party to the proceeding as of the date of such filing, or if not represented by counsel, then 
the person designated for such purpose by the party. A certificate of such service shal] accompany any such 
filing 

Continued 
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§ 353.46 by not serving copies of DSM’s submissions to Commerce 
upon plaintiff. Second, Commerce violated 19 U.S.C. § 1677f(a)(3) 
and 19 C.F.R. §353.26° by not promptly placing in the public 
record a written record of meetings between Commerce staff and 
representatives of DSM. Third, one business day’s notice to plain- 
tiff of additional documents submitted by DSM and the ex parte 
meetings between Commerce staff and DSM does not cure a denial 
of due process. 

In its third major contention plaintiff argues that Commerce’s 
determination of Foreign Market Value (FMV) is contrary to the 
antidumping laws, citing 19 U.S.C. § 1677b(a)(1).* Plaintiff states 
that the antidumping laws do not grant Commerce the authority to 
apply the exchange rate from the preceding calendar quarter to 
calculate FMV in a LTFV proceeding, citing 31 U.S.C. § 372 and 19 
C.F.R. § 353.56.5 Plaintiff further argues that by using the ex- 


(b) Designation of agent. Every party to the proceeding shall designate a person to receive service of all papers 
filed in a proceeding. A list of such designated agents shall be made available by the Secretary. 

319 U.S.C. § 1677f. Access to information 

(a) Information generally made available— 

(3) Ex parte meetings.—The administering authority and the Commission shall maintain a record of ex parte 
meetings between— 

“¥ interested parties or other persons providing factual information in connection with an investigation, 
an 

(B) the person charged with making the determination, and any person charged with making a final rec- 
ommendation to that person, in connection with that investigation. 

The record of the ex parte meeting shall include the identity of the persons present at the meeting, the date, 

time, and place of the meeting, and a summary of the matters discussed or submitted. The record of the ex parte 

meeting shall be included in the record of the proceeaing. 

19 C.F.R. § 353.26 Ex parte meetings. 

A written memorandum will be prepared of any ex parte meeting between (a) any interested party or other 
person providing factual information relating to a determination in the proceeding and (b) the person to whom 
the authority to make determinations under the Act has been delegated (the Assistant Secretary for Trade Ad- 
ministration) or the person making a final recommendation for decision to such person (the Deputy Assistant 
Secretary for Import Administration). Such memorandum shall be prepared as expeditiously as possible. It shall 
be included in the official record. The memorandum of such ex parte meeting shall include the date, time and 
place of the meeting, the identity of all persons present, and a non-confidential summary of the matters dis- 
cussed or then submitted. Normally this memorandum shall be prepared by one of the Government participants 
at the meeting. If the Assistant Secretary or Deputy Assistant Secretary directs that the memorandum be pre- 
pared by a non-government participant, the Assistant Secretary or Deputy Assistant Secretary (whichever di- 
rects preparation by a non-government participant) shall act expeditiously to approve and include in the record 
such memorandum. 

*19 U.S.C. § 1677b. Foreign Market value. 

(a) Determination; fictitious market, sales agencies.—for purposes of this subtitle— 

(1) In general.—The foreign market value of imported merchandise shall be the price, at the time of exporta- 
tion of such merchandise to the United States— 

(A) At which such or similar merchandise is sold, or, in the absence of sales, offered for sale in the princi- 
pal markets of the country from which exported, in the usual wholesale quantities and in the ordinary 
course of trade for home consumption, or 

(B) If not so sold or offered for sale for home consumption, or if the administering authority determines 
that the quantity sold for home consumption is so nail ie relation to the quantity sold for exportation to 
countries other than the United States as to form an inadequate basis for comparison, then the price at 
which so sold or offered for sale for exportation to countries other than the United States, 

increased by, when not included in such price, the cost of all containers and coverings and all other costs, 
charges, and expenses incident to placing the merchandise in condition packed ready for shipment to the United 
States, except that in the case of merchandise purchased or agreed to be purchased by the person by whom or 
for whose account the merchandise is imported, prior to the time of importation, the foreign market value shall 
be ascertained as of the date of such purchase or agreement to purchase. In the ascertainment of foreign market 
value for the purposes of this subtitle no pretended sale or offer for sale, and no sale or offer for sale intended to 
establish a fictitious market, shall be taken into account. 

519 CFR § 353.56 Conversion of currencies. 

(a) Rule for conversion. In determining the existence and amount of any difference between the United States 
price and the fair value or foreign market value for the purposes of this part of of the Act, any. necessary con- 
version of a foreign currency into its equivalent in United States currency shall be made in accordance with the 
provisions of section 522 of the Tariff Act of 1930, as amended (31 U.S.C. 372): 

(1) As of the date of purchase or agreement to purchase, if the purchase price is an element of the comparison; 


(2) As of the date of exportation, if the exporter’s sales price is an element of the comparison 
Continued 
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change rate of the preceding calendar quarter to calculate FMV, 
Commerce did not compute “the price” of the foreign goods as re- 
quired by 19 U.S.C. § 1677b(a)(1). 

The major issue presented is Commerce’s application of mone- 
tary conversion rates. The time frame under investigation is No- 
vember 1, 1978 through March 31, 1979. As previously stated, Com- 
merce found LTFV sales and the consequent dumping margin in- 
volving sales of melamine from the Netherlands. (Affirmative Final 
Determination, pub. in 45 Fed. Reg. 20152). Subsequently, Com- 
merce amended this determination and published a Final Negative 
Determination of Sales at LTFV for Melamine exported from the 
Netherlands (45 Fed. Reg. 29619). 

Commerce’s amended ruling (eff. April 28, 1980) was predicated 
solely upon an exchange rate issue. Defendant relies upon 19 C.F.R. 
§ 353.56(b) to justify its action. Pursuant to this regulation defend- 
ant argues that Commerce properly applied the official monetary 
exchange rate for the calendar quarter preceding the period of the 
LTFV investigation. Plaintiff essentially contends that the “90 day 
lag rule” is contrary to both antidumping statutes and regulations, 
and that Commerce acted in an ultra vires manner by applying the 
preceding quarter’s exchange rate. 

Reviewing plaintiff's and defendant’s contentions concurrently 
with the applicable statutes and regulations issued pursuant there- 
to, the court finds that plaintiff's position is well-taken. 

In an antidumping investigation Commerce (ITA division) deter- 
mines whether the merchandise under investigation is being sold 
at LTFV. In order to make this determination Commerce calcu- 
lates the United States price in accordance with 19 U.S.C. § 1677a 
and compares it with the calculated Foreign Market Value (FMV) 
pursuant to 19 U.S.C. § 1677b(a)(1A). FMV is generally the price 
at which the subject merchandise is being sold or offered for sale in 
the home market of the exporting country. If FMV is greater than 
the United States price the sales are deemed to be at LTFV and, 
subsequently, dumping duties will be imposed if there is an affirm- 
ative material injury finding by the ITC. In the present case Com- 
merce determined that Respondent’s sales in its home market (the 


(b) Special rules for fair value investigations. For purposes of fair value investigations, manufacturers, export- 
ers, and importers concerned will be expected to act within a reasonable period of time to take into account 
price differences resulting from sustained changes in prevailing exchange rates. Where prices under considera- 
tion are affected by temporary exchange rate fluctuations, no differences between the prices being compared 
resulting solely from such exchange rate fluctuations will be taken into account in fair value investigations. 

31 U.S.C. § 372. Conversion of currency. 

Value of foreign coin proclaimed by Secretary of Treasury 

(a) The value of foreign coin as expressed in the money of account of the United States shall be that of the 
pure metal of such coin of standard value; and the values of the standard coins in circulation of the various 
nations of the world shall be estimated quarterly by the Director of the Mint and be proclaimed by the Secre- 
tary of the Treasury quarterly on the lst day of January, April, July, and October in each year. 

Proclaimed value basis of conversion. 

(b) For the purpose of the assessment and collection of duties upon merchandise imported into the United 
States on or after June 17, 1930, wherever it is necessary to convert foreign currency into currency of the 
United States, such conversion, except as provided in subsection (c) of this section, shall be made at the values 
proclaimed by the Secretary of the Treasury under the provisions of subsection (a) of this section, for the quar- 
ter in which the merchandise was exported. 
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Netherlands) were inadequate to provide a meaningful basis for 
comparison. Therefore, Commerce used the weighted average price 
of Respondent’s sales to a third country, West Germany (19 U.S.C. 
§ 1677b(a)(1)(B)). Since these sales were made in Deutsche Marks, 
and the sales to the United States were made in U.S. dollars, it was 
necessary to convert the Deutsche Mark price into U'S. dollars for 
comparison purposes. 

At this juncture a review of the legislative history and time se- 
quence of enactment of both 31 U.S.C. § 372 and 19 C.F.R. § 353.56 
will shed light on their meanings. 

The current 31 U.S.C. §872 has remained in effect and un- 
changed since 1956.° 19 C.F.R. § 353.56 was enacted in 1980. Its 
predecessor, 19 C.F.R. § 153.52, enacted pursuant to the Trade Act 
of 1974 (P.L. 93-618), contained virtually the same language as the 
regulation presently under consideration.’ Both 19 C.F.R. § 153.52 
and 19 C.F.R. § 353.56 mandate that any necessary conversion of 
foreign currency into United States currency to determine the dif- 
ference between United States price and fair value or foreign 
market value shall be made in accordance with the provisions of 31 
U.S.C. § 372. Thus, these subsequent revisions of the regulations 
refer to a statute in effect for many years which, in itself, demon- 
strates the efficiency of the particular statute. 

Defendant, however, argues that 31 U.S.C. § 372 does not apply 
because there is no “assessment and collection of duties” under 31 
U.S.C. § 372(b) in that an antidumping duty order has not been en- 
tered upon which duties can be assessed and collected. However, 
Customs own regulations undermine this argument. 19 C.F.R. 
§ 353.56(a) specifically mentions both fair value and foreign market 
value as being subject to 31 U.S.C. § 372. Since 19 C.F.R. § 353.0 et 
seg. applies only to antidumping duties, and fair value is an esti- 
mate of foreign market value, it follows that fair value refers to 
the fair value investigation by Commerce. By defendant’s own ad- 
missions an antidumping order is not imposed at the fair value 
stage of the investigation. Therefore, it would be impossible to have 
an assessment and collection of duties at that juncture. If defend- 
ant’s contention were upheld it would render certain language re- 
ferring to fair value in 19 C.F.R. § 353.56(a) meaningless. It is evi- 
dent that a fair value proceeding and investigation is subject to the 
conversion rules of 31 U.S.C. § 372. 


®The last revision of 31 U.S.C. §372 was made in accordance with the Customs Simplification Act of 1956, 
Pub. L. 84-927, § 3, 70 Stat. 946 (1956); (522 of the Tariff Act of 1930, as amended (31 U.S.C. § 372)). 

7The original proposed 19 C.F.R. 153.52b provided for a ‘‘45 day lag rule” whereby price discrepancies result- 
ing solely from currency fluctuations would not be taken into account for transactions occurring within 45 days 
of the currency fluctuation. 40 Fed. Reg. 30836 (July 23, 1975). 

The final revision of 153.52b removed this 45 day period and substituted “a reasonable time”. The reason 
for this revision is explained in 41 Fed. Reg. 26214 (June 25, 1976) and states: 

Paragraph (b) of section 153.52 has been changed to reflect the current international monetary system 
which is characterized by flexible, rather than fixed currency exchange rates. The revised paragraph will 
provide that for purposes of fair value investigations in which the facts justify it, a longer term basis for 
measuring changes in exchange rates may be utilized in making price comparisons. Less than fair value 
sales should therefore not occur in such cases as a result of brief exchange rate fluctuations. 
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Defendant proceeds to argue that 19 C.F.R. § 353.56b grants Com- 
merce a wide range of flexibility at the investigative stage where 
currency fluctuations are prevalent. Defendant states that 19 
C.F.R. §353.56b is valid and in compliance with the legislative 
intent to give Commerce a wider latitude to determine foreign 
market value (fair value) at the investigative stage as opposed to 
determining foreign market value (actual prices) at the assessment 
and collection stage. Essentially, defendant demonstrates the differ- 
ence between fair value and foreign market value.* What defend- 
ant does not demonstrate is the statutory authority for the enact- 
ment of 19 C.F.R. § 353.56(b) and the authority for using a “90 day 
lag rule’. 

Plaintiff does not strongly urge that 19 CFR § 353.56(b) is invalid 
on its face but, rather, that defendant’s application of it in this 
case is invalid and, further, that this regulation does not specifical- 
ly authorize the use of a “90 day lag rule”. 

The Trade Agreements Act of 1979 (TAA) was enacted to imple- 
ment the trade agreements negotiated by the United States in the 
Tokyo Round of the Multilateral Trade Negotiations. The provi- 
sions relating to the imposition of antidumping duties were intend- 
ed to streamline the domestic procedures relating to antidumping 
actions.® Thus, a regulation such as 19 CFR § 353.56(b) promulgated 
in the spirit of improving administration of the antidumping law 
by expediting its investigative phase and improving over-all effi- 
ciency is well within the intent of the legislature. 

However, it was not the intent of the legislature to sacrifice fair- 
ness for the sake of expedition thereby arriving at an arbitrary de- 
termination. This is clearly stated in the House Report accompany- 
ing the TAA. It states in pertinent part: 


Final determinations 

Section 735(a) changes present law by shortening the maxi- 
mum period within which the Authority must generally make 
a final determination of less than fair value sales from 90 to 75 
days after the date of its preliminary determination. * * * The 
provision reflects the committee’s view that the proceeding 
should be expedited, yet recognizes that the proceeding must 
not become so abbreviated as to result in arbitary [sic] deci- 
sions. Thus, the bill provides the Authority with the flexibility 


®In support of this differentiation defendant cites the following legislative history of the Trade Agreements 
Act of 1979: 
* The antidumping duty is equal to the margin of Senoing: & .e., the amount by which the foreign 


market value exceeds the United States price of the merchandise e provision retains the concept of “fair 
value” for purposes of the investigative phase of an antid The term fair value is not 
defined in current law nor in the bill. The Committee intends the concept to be applied essentially as an 
estimate of “foreign market value” during the period of investigation so as to provide the Authority with 
greater flexibility in administration of the law 
p. No. 96-317, 96th Cong., Ist Sess. p. 59 (1979). 
» Subtitle B Imposition of Ant g Duties 
The provisions of Title I relating to ‘the. imposition of antidumping duties are intended not only to make U'S. 
law and practice consistent with the Agreement of Implementation of Article VI of the General Agreement on 
Tariffs and Trade (Antidumping Agreement), but also to pee and expedite the domestic procedures pursu- 
ant to which investigations are initiated and d d anda g orders are administered. * 


H. Rep. No. 96-317, id., p. 59 
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to extend the period for its final decision where necessary. 
* * * 


H. Rep. 96-317, supra, p. 67. 

The standards of fairness and reasonableness are inherent in the 
TAA and, therefore, must also be inherent in all regulations en- 
acted pursuant to the statute, including 19 C.F.R. § 353.56(b). Great- 
er flexibility and a liberalized range of latitude for an LTF'V inves- 
tigation does not infer abrogation of rights bestowed by the legisla- 
ture intended to inure to the benefit of the litigants. 

It is axiomatic that where there is a conflict between a statute 
enacted by the legislature and a rule or administrative regulation 
promulgated by an administrative agency in accordance with the 
statute, the statute must prevail. It is the function of the court to 
determine whether the administrative agency and its officials have 
acted in an ultra vires manner by expanding the powers delegated 
in the legislative enabling act. Columbia Broadcasting System v. 
United States, 316 U.S. 407 (1942); Suwannee Steamship Co. v. 
United States, 79 Cust. Ct. 19, C.D. 4708, 435 F. Supp. 389 (1977). 
Inasmuch as the rule making power of an administrative agency is 
a delegated legislative power which said agency may not use to 
abridge the authority granted it by the legislature, statutory provi- 
sions control with respect to what rules and regulations may be 
promulgated by such agency. Morrill v. Jones, 106 U.S. 466 (1883); 
C.B.S. Imports Corp. v. United States, 80 Cust. Ct. 61, C.D. 4739, 450 
F. Supp. 724 (1978). 

In the present case there is a specific statute, 31 U.S.C. § 372, 
that authorizes the methodology for currency conversion. Indeed, 
the statute (31 U.S.C. § 372(c)'° provides for currency rate fluctu- 
ations. The Customs regulation in issue was promulgated pursuant 
to the TAA of 1979. On the surface it is harmonious with the legis- 
lative enactment. However, Customs’ application (the 90 days lag 
rule) of the statute is hardly in keeping with the legislative intent. 
In viewing the entire picture one realizes that it is not a mere 
ninety (90) days for currency fluctuation purposes. By using the 
currency rate of the preceding quarter for conversion purposes, 
Commerce is actually permitting the foreign exporter 180 days to 
rectify its pricing practices to insure that it does not sell at LTFV. 
This is hardly a reasonable time period in view of the time con- 
straints of the antidumping statute itself. "! 


‘Market rate when no proclamation. 

(cX1) If no value has been proclaimed under subsection (a) of this section for the quarter in which the mer- 
chandise was exported, or if the value so proclaimed varies by 5 per centum or more from a value measured by 
the buying rate at noon on the day of exportation, then conversion of the foreign currency involved shall be 
made— 

(a) At a value measured by such buying rate, or 

(B) If the Secretary of the Treasury shall by regulation so prescribe with respect to the particular foreign 
currency, at a value measured by the buying rate first certified under this subsection for a day in the quar- 
ter in which the day of exportation falls (but only if the buying rate at noon on the day of exportation does 
not vary by 5 per centum or more from such first-certified buying rate). 

''Under proposed 19 C.F.R. 153.52(B) (See footnote 7, infra), the legislature specifically permitted a “45 day 
lag rule’. It must be emphasized that the 45 days measured currency fluctuations for a period of 45 days from 
the transaction itself. The regulation finally enacted provided for a reasonable time to adjust currency fluctu- 
ations. There is no demonstrated showing that the legislature would condone a “90 day lag rule” (which essen- 
tially works out to a 180 day period) to correct currency fluctuations in pricing. 
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The court therefore finds that Commerce’s arbitrary application 
of the preceding quarter’s conversion rate is outside the scope of 
the enabling statute. The statute in issue, 31 U.S.C. § 372, is specif- 
ic in its language and, as such, must take precedence over adminis- 
trative regulations. In view of this holding on the crucial exchange 
rate issue it is unnecessary for the court to determine plaintiff's ar- 
guments relating to Commerce’s right to amend a Final Determina- 
tion or arguments relating to due process. 

Accordingly, it is hereby 

ORDERED, that the Amended Final Negative Determination pub- 
lished by the United States Department of Commerce (45 Fed. Reg. 
29619, pub. May 5, 1980, eff. April 28, 1980) is hereby rescinded 
and, it is further 

ORDERED, that this action is hereby remanded to the United 
States Department of Commerce to determine, consistent with this 
opinon and 31 U.S.C. §372, whether the Netherlands sold the 
chemical melamine at less than fair value (LTFV) in the United 
States for the period commencing November 1, 1978 through 
March 31, 1979. The Secretary of Commerce is directed to report 
his redetermination to the court within 120 days of the entry of 
this order. 


(Slip Op. 83-22) 


Bar Bea Truck LEASING Co., INC., PLAINTIFF, v. UNITED STATES 
OF AMERICA, ET AL. 


Court No. 82-4-00582-S 
BERNARD NEWMAN, Judge. 


Opinion and Order on Review of Administrative Denial of 
Customhouse Cartage License 


[Administrative denial of customhouse cartage license affirmed; defendants’ cross- 
motion to dismiss granted.] 


(Decided March 28, 1983) 


Fredric J. Gross, Esq., on the brief for the plaintiff. 

J. Paul McGrath, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (John J. 
Mahon, Assistant Branch Director, and Saul Davis, Esq. on the brief), for the de- 
fendants. 


NEWMAN, Judge. 


Introduction 


The procedural history of the within action has presented this 
Court with a maze of motions and cross-motions, which have culmi- 
nated in the present matter before us. 
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Plaintiff, Bar Bea Truck Leasing Co., Inc., seeks judicial review 
of the denial of its application for a customhouse cartage license 
(CCL) by the United States Customs Service Area Director at 
Newark, New Jersey. Presently before the Court for determination 
is plaintiff's motion for a judgment “declaring its entitlement to a 
customhouse cartman’s license’, or alternatively, for leave to take 
depositions of the Area Director and a Customs agent, previously 
noticed by plaintiff. Defendants have filed a cross-motion for judg- 
ment in their favor dismissing the action. 

Subject matter jurisdiction over this action is predicated upon 
the residual provisions of 28 U.S.C. § 1581(i). See 4 CIT—, Slip Op. 
82-72 (Sept. 8, 1982); 4 CIT—, Slip Op. 82-81 (Sept. 28, 1982); and 4 
CIT—, Slip Op. 82-87 (Oct. 15, 1982). 

For the reasons that follow, I have concluded that the determina- 
tion of the Customs Service at Newark denying plaintiff's applica- 
tion must be affirmed. 


Background 


Attention is directed to the opinions and orders reported at 4 
CIT—, Slip Op. 82-64 (Aug. 11, 1982), cross-appeals pending, and 4 
CIT—, Slip Op. 82-72 (Sept. 8, 1982) for the highly complex factual 
background of this litigation. 

Briefly, the genesis of the present proceedings is an amendment 
of plaintiff's fourth cause of action in Court No. 82-4-00582, con- 


testing the denial of plaintiff's license application by Customs on 
June 29, 1982. That new cause of action was severed for separate 
proceedings in the order of August 11, 1982 (Slip Op. 82-64). 

On August 2, 1982 plaintiff served a notice to depose the Area 
Director and a Customs agent at Newark. In response, defendants 
moved to dismiss, challenging the Court’s jurisdiction over the sub- 
ject matter of this action; and also applied for a protective order 
raising an issue relative to the scope and standard of review (as- 
suming that the Court possessed subject matter jurisdiction). In the 
order of September 8, 1982 (Slip Op. 82-72) defendants’ motion to 
dismiss on jurisdictional grounds was denied, citing DiJub Leasing 
Corp. v. United States, 1 CIT 42, 505 F. Supp. 1113 (1980) as disposi- 
tive. 

With respect to the issue raised by defendants concerning the 
scope and standard of review applicable in this action, I heretofore 
concluded that review should be on the administrative record; and 
that the denial of plaintiff's license application should be set aside 
only in the event that the Court should determine that such denial 
was “arbitrary, capricious, an abuse of discretion, or otherwise not 


' After filing the motion for a protective order, defendants renewed their motion to dismiss, urging for the 
first time that judicial review in this case was precluded by virtue of 5 U.S.C. § 701(aX2) on the basis that the 
granting or denial of an application for a cartage license under the Customs regulations is “agency action * * 
committed to agency discretion by law.” Defendants’ motion also sought dismissal on the ground that plaintiff 
has failed to state a cause of action upon which relief can be granted. Defendants’ motion to dismiss on those 
grounds was denied in 4 CIT—, Slip Op. 82-81 (Sept. 28, 1982). 
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in accordance with law’, as provided in 5 U.S.C. § 706(2)(A). In view 
of the foregoing conclusion respecting the applicable scope and 
standard of review under 5 U.S.C. §706, I granted defendants’ 
motion for a protective order and vacated plaintiff's notice of depo- 
sitions. Additionally, the case was remanded to the Area Director, 
granting plaintiff leave to submit affidavits or other evidence for 
reconsideration of plaintiff's application. 4 CIT —, Slip Op. 82-87 
(Oct. 15, 1982). Although on remand plaintiff failed to adhere to the 
time schedule in the order of October 15, 1982, thereafter plaintiff 
was granted an extension of time within which to submit documen- 
tation to the Area Director, and the action was again remanded for 
reconsideration of plaintiffs application. 4 CIT —, Slip Op. 82-122 
(Dec. 28, 1982). 

On January 24, 1983 the Area Director notified plaintiff by letter 
that upon reconsideration of the entire administrative record, in- 
cluding all documents submitted by plaintiff, the application was 
again denied. With regard to the reasons for denial, the Area Di- 
rector’s January 24, 1983 letter to plaintiff stated: 


In my letter dated June 29, 1982 I advised you that your ap- 
plication was denied for two reasons: Firstly, the financial in- 
stability of the corporation, evidenced by a lawsuit instituted 
against you by the Small Business Administration, by out- 
standing federal tax liabilities and debts due the State of New 
Jersey. Your latest correspondence does not prove these mat- 
ters have been resolved or how these obligations fit into your 
overall financial status. 

Secondly, your use of a license No. 1777 issued to another 
bonded cartman. You have failed to address this problem, 
except briefly in Mr. Gross’ letter of January 12, 1983. There- 
fore, based on the record before me I believe that you acted 
without authority and unilaterally expropriated license No. 
1777 for your own use. 

This latter matter alone gives me reason to deny your appli- 
cation, pursuant to the provisions of 19 C.F.R. 112.24 because I 
am dissatisfied as to the character of the applicant. 


Opinion 


Plaintiff's renewed request for leave to take depositions may be 
summarily disposed of. As noted in my opinion and order of Octo- 
ber 15, 1982 (Slip Op. 82-87), the scope of review in this action is on 
the administrative record, and I adhere to my previous finding that 
“there has been no showing of bad faith or improper conduct on 
the part of the Customs officials plaintiff seeks to depose”. Again, 
plaintiff has presented no affidavit or other evidence in support of 
its counsel’s bald assertion of personal and institutional bias by the 
Area Director and other Customs Service officials. Consequently, 
the prior ruling on the scope of review and denial of plaintiff's re- 
quest for leave to take depositions must stand as the law of the 
case. 
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In any event, I have no doubts concerning the factual basis for 
the grounds asserted by the Area Director for denying plaintiff's 
application. As noted supra, the Area Director expressed dissatis- 
faction “as to the character of the applicant” for two reasons: 

(1) plaintiff's financial instability, and 

(2) plaintiff's unauthorized use of CHL No. 1777 issued to another 
bonded cartman. Significantly, the Area Director posited that the 
second ground alone (unauthorized use of another cartman’s li- 
cense) was a valid reason for denial of plaintiff's application. 

The sole issue is whether the decision of the Area Director, as 
expressed in his letter to plaintiff of January 24, 1983, was “arbi- 
trary, capricious, an abuse of discretion, or otherwise not in accord- 
ance with law’. 5 U.S.C. § 706(2)(A); 4 CIT —, Slip Op. 82-87 (Oct. 
15, 1982). In connection with that standard of review, the Supreme 
Court observed in Citizens to Preserve Overton Park v. Volpe, 401 
US. 402, 416 (1971): 


Section 706(2A) requires a finding that the actual choice 
made was not “arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law” * * * To make this find- 
ing the court must consider whether the decision was based on 
a consideration of the relevant factors and whether there has 
been a clear error of judgment. * * * Although this inquiry 
into the facts is to be searching and careful, the ultimate 
standard of review is a narrow one. The court is not empow- 
ered to substitute its judgment for that of the agency. 


See also Bowman Transportation, Inc. v. Arkansas-Best Freight 
System, Inc., 419 U.S. 281, 285-286 (1974). 

Following the Supreme Court’s teaching, I have carefully consid- 
ered whether the Area Director’s decision was based on a consider- 
ation of the relevant factors and whether there has been a clear 
error of judgment. While neither the pertinent statutes nor regula- 
tions specifically spell out all the “relevant factors”, dissatisfaction 
with the character of an applicant for a customhouse cartman’s li- 
cense is clearly a predicate for the denial of an application. 19 
C.F.R. § 112.24. 

Respecting the first ground mentioned by the Area Director for 
rejecting plaintiffs application (financial instability), the record 
leaves no doubt concerning plaintiff's history of financial irrespon- 
sibility, particularly vis-a-vis plaintiff's defaults in the payment of 
its federal and state tax liabilities. And as to the second ground 
relied upon by Customs—the use by plaintiff of CHL No. 1777 
issued to another bonded cartman—such use plainly constituted a 
violation of 19 CFR § 112.30(a)(6), which provision specifically pro- 
hibits the use of a cartman’s license by anyone other than the 
holder of that license. In deed, plaintiff's intentional disregard of 
the Customs Regulations serves to reflect negatively upon plain- 
tiffs character, and I fully agree with the Area Director that such 
ground, standing alone, warranted rejection of plaintiff's applica- 
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tion. The short of the matter is: I find that the decision of the Area 
Director was based upon a consideration of relevant factors and 
that there has been no clear error of judgment. It is emphasized 
here that the Court is not empowered to substitute its judgment for 
that of the agency, as held in Overton Park, supra. Accordingly, 
there is no basis in the administrative record or the present pro- 
ceedings for a finding that the Area Director’s decision was arbi- 
trary, capricious, an abuse of discretion or otherwise not in accord- 
ance with law, as claimed by plaintiff. 

For the foregoing reasons, it is hereby ordered that the decision 
of the Customs Service is affirmed, and this action is dismissed. 


(Slip Op. 83-23) 


GOLDSMITH & EGGLETON, INC., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 82-5-00624 
Before Bor, Judge. 


Memorandum Opinion and Order of Dismissal 
[Motion to dismiss above-entitled action—granted for the reasons stated herein.] 


(Dated March 30, 1983) 


Sharretts, Paley, Carter & Blauvelt (Gail T. Cumins, Peter O. Suchman, Salvatore 
E. Caramagno and Ned H. Marshak), for the plaintiff. 

J. Paul McGrath, Assistant Attorney General (David M. Cohen, Director, Com- 
mercial Litigation Branch and Velta Melnbrencis) for the defendant. 


Bor, Judge: The plaintiff in instituting the above-entitled action 
has challenged the determination by the International Trade Ad- 
ministration (ITA), Department of Commerce, made in the review 
of an antidumping order initially issued on December 6, 1973, 38 
Fed. Reg. 33593. Plaintiff contends that in undertaking administra- 
tive review the ITA did not comply with the procedural require- 
ments and by virtue thereof has violated the plaintiffs constitu- 
tional right of due process. Plaintiff has moved to enjoin the liqui- 
dation of the subject entries until the court reaches a decision on 
the merits of plaintiff's claims. 

In the proceeding presently before this court the defendant 
moves to dismiss plaintiff's action on three grounds: 


First, the plaintiff lacks standing to challenge the adminis- 
trative determination in this court. 

Second, this court lacks jurisdiction over the subject matter 
of this action. 

Third, the plaintiff has failed to state a claim upon which 
relief can be granted. 
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Certain facts in connection with the administrative antidumpting 
proceeding relating to the subject merchandise are pertinent to a 
determination of this proceeding. 

On July 31, 1973, the Secretary of the Treasury determined that 
the purchase price of polychloroprene rubber exported from Japan 
was 55% lower than the adjusted home market price of similar 
merchandise. 38 Fed. Reg. 20630. On December 6, 1973, the United 
States Tariff Commission’s finding that said polychloroprene 
rubber imports from Japan were injuring a domestic industry was 
published in the Federal Register. 38 Fed. Reg. 33593. This finding 
was made pursuant to the Treasury Department’s investigation of 
sales by one manufacturer, Denki Kagaki Kogyo, and one exporter, 
Mitsui & Co. The investigation did not include sales by Hoei 
Sangyo Co., Ltd., the exporter from whom the plaintiff purchased 
the subject merchandise in 1974.! 

On September 16, 1975, and subsequently on January 25, 1977, 
the Customs Service in a further investigation determined that 
shipments of polychloroprene rubber to the United States manufac- 
tured by Denki and sold by the exporter, Mitsui & Co. during the 
period through December 31, 1974 and the period from January 1, 
1975 through January 30, 1976 were free of dumping liability. No 
further administrative action whatsoever was had with respect to 
the merchandise imported by plaintiff from Hoei Sangyo Co. until 
after January 1, 1980. The subject merchandise has not been liqui- 
dated as of the date of this institution of the instant action in this 
court. 

The Trade Agreements Act of 1979 transferred the responsibility 
of determining the applicable antidumping duties from the Cus- 
toms Service to the International Trade Administration, Depart- 
ment of Commerce. The Act also amended the Tariff Act of 1930 to 
provide for the annual review of “the amount of any antidumping 
duty.” The Trade Agreements Act of 1979, 19 U.S.C. § 1675. Pursu- 
ant to this authority, the ITA on March 28, 1980, published in the 
Federal Register a notice that it was conducting administrative 
review of 83 outstanding determinations of dumping including the 
finding with respect to polychloroprene rubber from Japan. 45 Fed. 
Reg. 20511-12. The notice did not name the manufacturers or ex- 
porters of that merchandise which was subject to the dumping de- 
termination. 

In the course of its review the ITA submitted a questionnaire to 
Hoei Sangyo, the Japanese exporter of polychloroprene rubber to 
the plaintiff. In its response under date of March 6, 1981, Hoei 
Sangyo allegedly advised the ITA that the plaintiff was the sole 
purchaser of polychloroprene rubber which it had exported to the 
United States in 1974. The plaintiff in its complaint alleges that 
the ITA made no further effort to contact Hoei Sangyo nor any at- 


‘Denki Kagaki Kogyo manufactured the subject merchandise which Hoei Sangyo exported to the plaintiff in 
the United States. 
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tempt whatsoever to contact the plaintiff regarding its investiga- 
tion of the polychloroprene rubber finding initially made in 1973. 

On January 6, 1982, the ITA found that Hoei Sangyo had pro- 
vided “inadequate responses” and, accordingly, the ITA has used 
the best information available to determine the antidumping duty 
assessment and estimated deposit rates. No reasons were stated 
wherein the response of Hoei Sangyo was deemed inadequate nor 
at any time were the importers responsible for paying dumping 
duties specified in any notice. Based on the dumping determination 
made in 1973, a preliminary finding of a 55% margin of dumping 
on Hoei Sangyo’s exports of polychloroprene rubber to the plaintiff 
was made. 47 Fed. Reg. 2389-90. The notice of the preliminary find- 
ing stated that interested parties could submit written comments 
thereon on or before February 16, 1982, and could request a hear- 
ing on or before February 1, 1982. 

On April 6, 1982, the ITA published a notice of Final Results of 
Administrative Review of Antidumping Finding on Polychloro- 
prene Rubber from Japan. The notice stated that since the ITA had 
received no comments on its preliminary findings, the final results 
were the same as the preliminary findings (55% margin of dump- 
ing). 47 Fed. Reg. 14746. 

The plaintiff, alleging that it had no notice of the preliminary 
review or of the final results of the review, has requested the ITA 
to amend the “final results’ by excluding plaintiff's unliquidated 
entries from assessment and to provide for their inclusion in the 
next administrative review or, in the alternative, to suspend the 
application of the “final results” as it related to plaintiffs entries 
until after the ITA had an opportunity to evaluate data to be sup- 
plied by plaintiff. Plaintiff's request was denied by the ITA. 

From an examination of the record and the applicable statutes, 
the court concludes that plaintiff's action must be dismissed with- 
out prejudice. This determination is not made on the grounds upon 
which the defendant predicates its motion to dismiss. It is reached 
after a careful consideration of the transitional rules and, in partic- 
ular, section 1002(b\(3) of Title X of the Trade Agreements Act of 
1979 (93 Stat. 307): 


(3) Certain Countervailing And Antidumping Duty Assess- 
ments.—The amendments made by this title shall apply with 
respect to the review of the assessment of, or failure to assess, 
any countervailing duty or antidumping duty on entries sub- 
ject to a countervailing duty order or antidumping finding if 
the assessment is made after the effective date. If no assess- 
ment of such duty had been made before the effective date that 
could serve the party seeking review as the basis of a review of 
the underlying determination, made by the Secretary of the 
Treasury or the International Trade Commission before the ef- 
fective date, on which such order, finding, or lack thereof is 
based, then the underlying determination shall be subject to 
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review in accordance with the law in effect on the day before 
the effective date. 


From the foregoing statute it is clear that if the underlying ad- 
ministrative determination sought to be judicially reviewed is made 
prior to the effective date of the Trade Agreements Act of 1979 
(January 1, 1980) and if no assessment pursuant to such determina- 
tion has been made prior to the effective date of the statute, then 
and in that event, a challenge to the underlying administrative de- 
termination is subject to judicial review in accordance with the law 
in effect prior to the effective date of said Trade Agreements Act. 

The central issue in this proceeding is whether the transitional 
rules shall be applied with respect to a judicial review of the initial 
1973 dumping determination which has been subject to a prelimi- 
nary as well as a final review by the ITA pursuant to the provi- 
sions of section 751 of the Trade Agreements Act of 1979 (19 U.S.C. 
§ 1675). The defendant contents that the failure of the plaintiff to 
participate in either the preliminary or the final review proceed- 
ings now precludes any challenge relating thereto or the initial un- 
derlying determination of 1973 by the plaintiff in this court. In 
short, the basic question is one as to whether the underlying deter- 
mination of a dumping finding can thus escape review. 

In its preliminary as well as in the final review determination of 
the dumping finding made by the Secretary of the Treasury in 
1973, the ITA adopted as the best information available “the rate 
calculated during the original fair value investigation’—a 55% 
margin of dumping. 47 Fed. Reg. 2389-90. Clearly, the dumping 
finding of 1973 constitutes the underlying determination upon 
which the section 751 administrative review was conducted by the 
ITA. No further administrative review had previously been con- 
ducted by Treasury with respect to the polychloroprene rubber im- 
ported by the plaintiff from the date of the initial dumping finding 
in 1973 to January 1, 1980. Nor has any assessment of duties at 
any time been made with respect to the subject imports. 

Under the law in effect prior to the enactment of the Trade 
Agreements Act of 1979, the plaintiff could not challenge the 1973 
dumping finding until duties had been assessed. Plaintiff could 
then challenge said assessment as well as the underlying determi- 
nation by filing a protest pursuant to the provisions of section 514 
of the Tariff Act of 1930. 

The anomaly presented by the circumstances in the instant 
action has been recognized by the Senate Finance Committee in its 
comments relating to the purpose of the enactment of the transi- 
tional rules afore-referred to: 


If no assessment of a countervailing or antidumping duty 
was made before the effective date which could serve as the 
basis for a challenge to the underlying finding or order, then a 
challenge to the underlying finding or order would be subject 
to judicial review without regard to the amendments made by 
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title X of the bill. For example, suppose an antidumping find- 
ing was issued prior to the effective date but no duty was as- 
sessed prior to the effective date. This latter fact would mean 
that no importer possessed the opportunity to challenge the 
underlying finding in the Customs Court prior to the effective 
date of the act. The exception to the general rule thus would 
provide that if a duty is assessed after the effective date, and 
an importer utilizes that asessment as a basis for challenging 
the validity of the underlying finding, then judicial review of 
the underlying finding shall proceed without regard to the 
amendments made by title X and shall be based upon the law 
in effect on the day before the effective date of title X. This 
provision ensures that rights of review under current law are 
preserved where necessary. 


S. Rep. No. 96-249 at 255-56. See also H. Rep. No. 96-317 at 183. 
The conclusion reached herein is consistent with the holding by 
this court in Southwest Florida Winter Vegetable Growers Associ- 
ation v. United States, 84 Cust. Ct. 70 C.D. 4845, 484 F. Supp. 910 
(1980). In that decision, Judge Maletz determined that the underly- 
ing determination sought to be reviewed was the preliminary nega- 
tive antidumping determination, which had been made prior to 
January 1, 1980. In holding that the law in effect before the effec- 
tive date of the Trade Agreements Act of 1979 was applicable, a 
challenge to the preliminary antidumping determination under the 
provisions of the Trade Agreements Act was, accordingly, barred. 
In the instant action the plaintiff has been precluded from chal- 
lenging the underlying antidumping determination made by the 
Secretary of the Treasury in 1973 becasue of the failure on the part 
of the Treasury Department to assess duties on the subject mer- 
chandise upon which a protest could be filed. Although the anti- 
dumping determination of 1973 relating to the subject imports are 
subject to administrative review pursuant to section 102(b)(2) of the 
Trade Agreements Act of 1979, it is not until an assessment of duty 
is made with respect to the subject merchandise that plaintiffs 
right to a judicial review of the underlying determination ripens. 
The court, therefore, finds that the present action of the plaintiff 
is premature and that, accordingly, no constitutional right of due 
process of the plaintiff's has been violated in its present untimely 
effort to challenge the preliminary and final review determination 
of the underlying antidumping determination of 1973. 
Accordingly, the above-entitled action of the plaintiff be and is 
hereby dismissed, without prejudice. 


(Slip Op. 83-24) 


UNICOVER CORPORATION, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 80-7-01197 
Before MALETz, Senior Judge. 
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Opinion and Order 
(Dated March 30, 1983) 


Stein Shostak Shostak & O’Hara (S. Richard Shostak on the briefs) for the 
plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Madeline 
B. Kuflik on the briefs) for the defendant. 


Matetz, Senior Judge: The issue in this case—which comes 
before the court on cross-motions for summary judgment—is the 
proper tariff classification of imported First Day Covers. Such 
Covers are philatelic articles made up of an envelope having a 
cachet (i.e., an imprinted or handstamped inscription to mark spe- 
cial occasions); a newly issued commemorative postal stamp; and a 
postmark dated on the first day of sale of a newly issued postal 
stamp. 

In particular, the imported First Day Covers are known as the 
“Tsle of Man Silver Jubilee” Covers with each consisting of a white 
rectangular envelope with an elaborate engraved cachet commemo- 
rating “THE QUEEN’s SILVER JUBILEE;’ two newly issued stamps; 
and a rubber stamped postmark imprint indicating the place of 
issue (the Isle of Man) and the date of issue (March 1, 1977). 

The importations were assessed by the Government at the duti- 
able rate of 4 percent ad valorem under item 274.70 of the Tariff 
Schedules of the United States which covers: 


Photographs, engravings, etchings, lithographs, and wood 
cuts, and pictorial matter produced by relief or stencil printing 
process, all the foregoing, whether bound or not bound, and not 
specially provided for: 

* * * * * * 

Printed not over 20 years at time of importation: 


* * * 


274.70 Other 4% ad val. 


As an alternative to this classification, defendant claims that the 
importations are classifiable as “printed paper envelopes” dutiable 
at 10 percent ad valorem under item 256.44 which provides: ! 

Paper envelopes: 
* * * * * * 


256.44 Bordered, embossed, printed, 10% ad val. 
tinted, decorated, lined, or any 
combination thereof. 


'Prior to the Customs Courts Act of 1980 a counterclaim by the Government for additional duties was not 
permissible. Since this action was commenced prior to the effective date of that Act, the Government, though 
making an alternative claim for classification at a higher rate of duty than that initially assessed, is necessarily 
not asserting a counterclaim. Cf. 28 U.S.C.S. 1583 (Law. Co-op. 1977 & Supp. 1982). 
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Plaintiff challenges these classifications and claims that the im- 
portations are properly classifiable under item 274.75 which pro- 
vides: 

Printed matter not specially provided for: 


* * * * 


Other: 
Printed on paper in whole or 
in part by a lithographic 
process: 
Not over 0.020 inch 6¢ per lb. 
thick. 


For the reasons that follow, it is concluded that the Govern- 
ment’s initial and alternative classifications are incorrect and that 
the imported merchandise is properly classifiable under item 
274.75 as claimed by plaintiff. 

We turn first to the Government’s classification under item 
274.70. As to that classification the Government contends that be- 
cause the First Day Covers were produced in part by the lithogra- 
phic and engraving processes they fall within the common meaning 
of the terms “lithographs” and “engravings,” both of which are 
specified as exemplars in the superior heading to item 274.70. 
There is a basic difficulty with this argument, however, in that an 


essential element of the First Day Cover is the rubber stamped 
postmarked imprint which is not encompassed by the exemplars in 
the superior heading.’ 

As previously indicated, the superior heading to item 274.70 pro- 
vides for ‘photographs, engravings, etchings, lithographs, and wood 
cuts, and pictorial matter produced by relief or stencil printing 


* * * 


process, all of the foregoing and not specially provided for.” 
[Italic added.] It is true that the rubber stamped postmark imprint 
is produced by a relief printing process. But that imprint is basical- 
ly textual in nature and therefore does not fall within the exem- 
plar covering “pictorial matter produced by relief * * * printing 
process.” 


? The essentiality of the postmark on the first day of issue is manifest in the following explanation, cited by 
the Government, in A Key to Our History printed by “Fleetwood—First Name in First Day Cover,” Unicover 
Center, Cheyenne, Wyoming 82008: 

Wuart Is a First Day Cover? 

The United States regularly issues official commemorative stamps to honor the great men, significant 
events, and historic places important in America’s history. Such stamps are first placed on sale at one offi- 
cially-designated Post Office which is authorized to provide—for just one day—the official “First Day of 
Issue” postmark. This one-time postmark inalterably certifies the first edition of the stamp and makes the 
First Day Cover a much sought after collector’s item. For over fifty years, knowledgeable collectors have 
prized these special envelopes cancelled on the precise day of issue. [Italic in original.] 

Various dictionary definitions of First Day Covers likewise underscore the essentiality of the postmark. Thus 
Webster’s Third New International Dictionary, Unabridged (1981) states: 

First day cover n: a philatelic cover bearing postal markings showing that it was mailed on a first day at a 

first-day city and that its stamp belongs to the new issue of that first day. 
Similarly The Random House Dictionary of the English Language (1969) provides: 

First-day cover—Philately. A cover marked so as to indicate that it was mailed on the first day of issue of 

the stamp it bears and from one of the cities at which the stamp was issued on that day. 
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Additionally, defendant argues that while the stamped postmark 
imprint adds significant commercial value to the First Day Cover, 
it should not be taken into consideration in determining classifica- 
tion under item 274.70. For in defendant’s view, item 274.70 is not 
a chief value provision but one which describes articles produced 
by certain processes, i.e., lithography, engraving, etching, wood cut- 
ting, etc. Thus, according to defendant, the commercial value of the 
postmark is irrelevant. However, the postmark imprint not only 
adds significant commercial value to the First Day Cover, it is, as 
we have seen, and essential element of the article and hence may 
not be disregarded in determining its classification. 

Nor are the imported First Day Covers ejusdem generis with the 
kind of articles provided for in the exemplars contained in the su- 
perior heading to item 274.70. Ejusdem generis, as pointed out in 
Stylo Matchmakers International, Inc. v. United States, 73 Cust. Ct. 
78, 83, C.D. 4556 (1974): 


* * * means literally ‘of the same kind.” The imported mer- 
chandise must possess the particular characteristic which 
unites all of the exemplars in order to be classified in the item 
containing the exemplars.* * * 


With this consideration in mind, the legislative history makes 
plain that the exemplars in the superior heading to item 274.70 
have the unifying characteristic of being essentially pictorial in 
nature. See Tariff Classification Study, Schedule 2 at 144 (Novem- 
ber 15, 1960); 1970 Summaries of Trade and Tariff Information, 
Schedule 2, Part 5 at 91. The incidental pictorial representations 
on the postage stamps hardly fall within this category. This is to 
say that the imported First Day Covers are not ejusdem generis 
with the kind of articles provided for by the superior headnote to 
item 274.70. Thus, it is concluded that the Government’s classifica- 
tion under that item is incorrect. 

We turn next to the Government’s alternative claim that the im- 
ported First Day Covers are classifiable as printed paper envelopes 
under item 256.44 However, an examination of the sample makes it 
apparent that the envelope portion of the First Day Cover is inci- 
dental, subordinate and secondary to its primary function.* For the 
primary function of the imported First Day Cover is in the world of 
philately and not as an envelope per se.‘ In short, item 256.44 is 
not an appropriate provision for classification of the merchandise. 


’Where merchandise has a primary function and an incidental, subordinate or secondary function, it is the 
primary function of the imported article that governs the classification. Trans-Atlantic Co. v. United States, 60 
CCPA 100, 103, C.A.D. 1088, 471 F.2d 1397 (1973). See also Sturm, Customs Law and Administration § 54.12 at 
584 (1980). 

‘In reaching this conclusion it is to be noted that the envelope is not an essential element of the First Day 
Cover. Indeed, instead of an envelope, the cover portion of a First Day Cover may consist of a wrapper, a letter 
sheet or even a postal card. See, e.g., Webster’s Third New International Dictionary, Unabridged (1981), which 
defines “‘cover’’ as: 

3:(cX2): an envelope, wrapper, letter sheet or postal card bearing stamp and postmark or other markings 
showing that it has passed through the mails* * * 
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Finally, we consider plaintiff's claim for classification under item 
274.75. As to that claim, it is undisputed that the importations con- 
sist of printed matter which is printed in part by a lithographic 
process on paper not over 0.020 inch thick. Thus the importations 
fall squarely within the provisions of item 274.75. 

In sum, the court concludes that the imported merchandise is 
properly classifiable under item 274.75, as claimed by plaintiff. Ac- 
cordingly, plaintiff's motion for summary judgment is granted and 
defendant’s cross-motion for summary judgment is denied. 
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Appeal to U.S. Court of Appeals for the 
Federal Circuit 


AppEAL No. 88-871.—Carlingswitch, Inc. v. United States.—PENAL- 
Ty INVESTIGATION—UNDERSTATEMENT OF THE VALUE OF CERTAIN 
SHIPMENTS OF SWITCHES, INDICATOR LIGHTS AND RELATED PRop- 
ucts. Appeal from Slip Op. 83-13, filed March 14, 1983. 


Decision of U.S. Court of Appeals for the 
Federal Circuit 


AppEAL No. 82-31.—Uniroyal, Inc. v. United States.—LEATHER 
Uppers.—Appeal from Slip Op. 82-45 filed on June 24, 1982—af- 
firmed March 23, 1983. 


U.S. COURT OF INTERNATIONAL TRADE 





ERRATUM 


Vol. 1, United States Court of International Trade Reports, 
page 257, change “520 F. Supp. 1222” to “520 F. Supp. 1211”. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, APRIL 6, 1983. 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON RAAB, 
Commissioner of Customs. 


Investigation No. 701-TA-184 (Final) 


Frozen Concentrated Orange Juice From Brazil 


AGENCY: United States International Trade Commission. 
ACTION: Continuation of final countervailing duty investigation. 
EFFECTIVE DATE: March 21, 1983. 


SUMMARY: On March 2, 1983, the United States Department of 
Commerce suspended its countervailing duty investigation concern- 
ing frozen concentrated orange juice from Brazil (48 F.R. 8839). The 
basis for the suspension was an agreement by the Government of 
Brazil to offset all benefits which Commerce found to constitute 
subsidies with an export tax on all exports of the subject product to 
the United States. Accordingly, pursuant to section 704(f)(1)B) of 
the Tariff Act of 1930 (19 U.S.C. § 1671c(f(1)(B), the United States 
International Trade Commission suspended its countervailing duty 
investigation on frozen concentrated orange juice from Brazil (48 
F.R. 9969, March 9, 1983). On March 21, 1983, however, a request to 
continue the investigation was filed with Commerce pursuant to 
section 704(g\(1) of the Tariff Act (19 U.S.C. 1671c(g)(1)) by counsel 
for the Government of Brazil. Accordingly, the Commission hereby 
gives notice of the continuation of investigation No. 701-TA-184 
(Final), Frozen Concentrated Orange Juice from Brazil. 


FOR FURTHER INFORMATION CONTACT: Mr. David Coombs 
(202-523-1376), Office of Investigations, U.S. International Trade 
Commission. 
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SUPPLEMENTARY INFORMATION: 

Commission determination.—The Commission will make its de- 
termination in this investigation within 45 days of the date on 
which Commerce publishes its final net subsidy determination. 

Hearing.—The Commission intends to reschedule a hearing in 
connection with this investigation as soon as possible following 
Commerce’s final net subsidy determination, if that determination 
is affirmative. 

Written submissions.—Parties to this investigation will be afford- 
ed the opportunity to file prehearing and posthearing briefs, and 
any person who has not entered an appearance as a party to the 
investigation will be allowed to submit a written statement of in- 
formation pertinent to the subject of the investigation. The dead- 
lines for filing these submissions will be announced in a later Fed- 
eral Register notice. A signed original and fourteen (14) true copies 
of each submission must be filed with the Secretary to the Commis- 
sion in accordance with section 201.8 of the Commission’s Rules (19 
CFR 201.8). All written submissions except for confidential business 
data will be available for public inspection during regular business 
hours (8:45 a.m. to 5:15 p.m.) in the Office of the Secretary to the 
Commission. 

Any business information for which confidential treatment is de- 
sired shall be submitted separately. The envelope and all pages of 
such submissions must be clearly labeled “Confidential Business In- 
formation.” Confidential submissions and requests for confidential 
treatment must conform with the requirements of section 201.6 of 
the Commission’s rules (19 CFR § 201.6). 

Participation in the investigation.—The deadline for persons who 
wish to participate in this investigation as parties to file an entry 
of appearance with the Secretary to the Commission, as provided in 
section 201.11 of the Commission’s Rules of Practice and Procedure 
(19 CFR § 201.11), was January 19, 1983. Therefore, any entries 
filed after that date will be referred to the Chairman, who shall 
determine whe.ner to accept the late entry for good cause shown 
by the person desiring to file the entry. Any person who has previ- 
ously filed an entry of appearance in this investigation does not 
need to file a new appearance pursuant to this continuation. 

For further information concerning the conduct of the investiga- 
tion, hearing procedures, and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, part 207, sub- 
parts A and C (19 CFR part 207, as amended by 47 F.R. 33682, Aug. 
4, 1982), and part 201, subparts A through E (19 CFR part 201, as 
amended by 47 F.R. 33682, Aug. 4, 1982). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s rules (19 CFR § 207.20). 

By order of the Commission. 





INTERNATIONAL TRADE COMMISSION NOTICES 


Issued: April 28, 1983. 
KENNETH R. MAson, 
Secretary. 


Investigations Nos. 731-TA-127, 128 and 129 (Preliminary) 


Thin Sheet Glass From Switzerland, Belgium, and the Federal 
Republic of Germany 


AGENCY: United States International Trade Commission. 


ACTION: Institution of preliminary antidumping investigations 
and scheduling of a conference to be held in connection with the 
investigations. 


EFFECTIVE DATE: March 16, 1983. 


SUMMARY: The United States International Trade Commission 
hereby gives notice of the institution of preliminary antidumping 
investigations under section 733(a) of the Tariff Act of 1930 (19 
U.S.C. § 1673b(a)) to determine whether there is a reasonable indi- 
cation that an industry in the United States is materially injured, 
or is threatened with material injury, or the establishment of an 
industry in the United States is materially retarded, by reason of 
imports from Switzerland, Belgium, and the Federal Republic of 
Germany of thin sheet glass, provided for in items 542.11 and 
542.13 of the Tariff Schedules of the United States, which are al- 
leged to be sold in the United States at less than fair value. 


FOR FURTHER INFORMATION CONTACT: Ms. Judith Zeck, 
Office of Investigations, U.S. International Trade Commission, 701 
E St. NW., Washington, D.C. 20436, telephone 202-523-0339. 


SUPPLEMENTARY INFORMATION: 

Background.—These investigations are being instituted in re- 
sponse to a petition filed on March 16, 1983, on behalf of Jeannette 
Sheet Glass Corp., Jeannette, Pa., a domestic producer of the sub- 
ject merchandise. The Commission must make its determinations 
in the investigations within 45 days after the date of the filing of 
the petition, or by May 2, 1983 (19 CFR § 207.17). 

Participation.—Persons wishing to participate in these investiga- 
tions as parties must file an entry of appearance with the Secre- 
tary to the Commission, as provided for in section 201.11 of the 
Commission’s Rules of Practice and Procedure (19 CFR § 201.11), 
not later than seven (7) days after the publication of this notice in 
the Federal Register. Any entry of appearance filed after this date 
will be referred to the Chairman, who shall determine whether to 
accept the late entry for good cause shown by the person desiring 
to file the notice. 

Service of documents.—The Secretary will compile a service list 
from the entries of appearance filed in the investigations. Any 
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party submitting a document in connection with the investigations 
shall, in addition to complying with section 201.8 of the Commis- 
sion’s rules (19 CFR § 201.8), serve a copy of each such document on 
all other parties to the investigations. Such service shall conform 
with the requirements set forth in section 201.16(b) of the rules (19 
CFR § 201.16(b), as amended by 47 F.R. 33682, Aug. 4, 1982). 

In addition to the foregoing, each document filed with the Com- 
mission in the course of these investigations must include a certifi- 
cate of service setting forth the manner and date of such service. 
This certificate will be deemed proof of service of the document. 
Documents not accompanied by a certificate of service will not be 
accepted by the Secretary. 

Written submissions.—Any person may submit to the Commis- 
sion on or before April 14, 1983, a written statement of information 
pertinent to the subject matter of these investigations (19 CFR 
§ 207.15). A signed original and fourteen (14) copies of such state- 
ments must be submitted (19 CFR § 201.8). 

Any business information which a submitter desires the Commis- 
sion to treat as confidential shall be submitted separately, and each 
sheet must be clearly marked at the top “Confidential Business 
Data.” Confidential submissions must conform with the require- 
ments of section 201.6 of the Commission’s rules (19 CFR § 201.6). 
All written submissions, except for confidential business data, will 
be available for public inspection. 

Conference.—The Director cf Operations of the Commission has 
scheduled a conference in connection with these investigations for 
9:30 a.m., on April 11, 1983, at the U.S. International Trade Com- 
mission Building, 701 E Street NW., Washington, D.C. Parties wish- 
ing to participate in the conference should contact the staff investi- 
gator, Ms. Judith Zeck (202-523-0339), not later than April 4, 1983, 
to arrange for their appearance. Parties in support of the imposi- 
tion of antidumping duties in the investigations and parties in op- 
position to the imposition of such duties will each be collectively 
allocated one hour within which to make an oral presentation at 
the conference. 

Public inspection.—A copy of the petition and all written submis- 
sions, except for confidential business data, will be available for 
public inspection during regular business hours (8:45 a.m. to 5:15 
p.m.) in the Office of the Secretary, U.S. International Trade Com- 
mission, 701 E Street, NW., Washington, D.C. 

For further information concerning the conduct of these investi- 
gations and rules of general application, consult the Commission’s 
Rules of Practice and Procedure, part 207, subparts A and B (19 
CFR part 207, as amended by 47 F.R. 33682, Aug. 4, 1982), and part 
201, subparts A through E (19 CFR part 201, as amended by 47 F-.R. 
33682, Aug. 4, 1982). Further information concerning the conduct of 
the conference will be provided by Ms. Zeck. 





INTERNATIONAL TRADE COMMISSION NOTICES 61 


This notice is published pursuant to section 207.12 of the Com- 
mission’s rules (19 CFR § 207.12). 
Issued: March 23, 1983. 
KENNETH R. IMAson, 
Secretary. 


In the Matter of 

CERTAIN GROOVED WOODEN 
HANDLE KITCHEN UTILITIES 
AND GADGETS 


Investigation No. 337-TA-125 


Notice of Termination of Investigation and Issuance of Consent 
Order 


AGENCY: USS. International Trade Commission. 


ACTION: Termination of investigation and issuance of consent 
order. 


SUMMARY: On November 30, 1982, complainant Bonny Products, 
Inc., respondents Four Star International Trading Co. and G & S 
Metal Products Co., Inc., and the Commission investigative attor- 
ney filed a joint motion (Motion No. 125-1) to terminate the inves- 
tigation with respect to both respondents. The motion was based on 
a consent order agreement which incorporated a settlement agree- 
ment signed by the complainant, respondents, and Shen Fa Handi- 
craft Center (a nonparty) and a proposed consent order. On Decem- 
ber 6, 1982, the presiding officer recommended that the Commis- 
sion approve Motion No. 125-1 and issue the proposed consent 
order with paragraph 2 deleted. 

A Federal Register notice was published on January 26, 1983, 
seeking comments on the proposed termination from interested 
members of the public and other government agencies, 48 F.R. 
3666. No comments were received. On March 22, 1983, the Commis- 
sion granted the joint motion, issued the proposed consent order, 
and terminated the investigation. 


SUPPLEMENTARY INFORMATION: Investigation No. 337-TA- 
125 was instituted on August 11, 1982. The Commission was con- 
ducting this investigation to determine whether there was a viola- 
tion of section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) by 
reason of unfair methods of competition and unfair acts in the im- 
portation and sale of certain grooved wooden handle kitchen uten- 
sils and gadgets. The alleged unfair methods of competition and 
unfair acts included misappropriation of trade dress, false repre- 
sentation of source, and common law trademark infringement. 
These alleged unfair acts were alleged to have the effect or tend- 
ency to destroy or substantially injure an industry, efficiently and 
economically operated, in the United States. 
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Copies of the Commission Action and Order, the consent order, 

and all other nonconfidential documents filed in connection with 
the investigation are available for inspection during official busi- 
ness hours (8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, 
U.S. International Trade Commission, 701 E Street NW., Washing- 
ton, D.C. 20436, telephone 202-523-0161. 
FOR FURTHER INFORMATION CONTACT: Carol McCue Ver- 
ratti, Esq., Office of the General Counsel, U.S. International Trade 
Commission, telephone 202-523-0079. 

By order of the Commission. 

Issued: March 23, 1983. 


KENNETH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN HAND-OPERATED, GAS- 


mn 
TTING 5 apes 

OpeRrATED WELDING, CUTTING Investigation No. 337-TA-132 

AND HEATING EQUIPMENT 

AND COMPONENT PARTS 

THEREOF 


Notice 


Notice is hereby given that a prehearing conference scheduled 
for April 18, 1983 and the hearing scheduled to commence immedi- 
ately thereafter (48 Fed. Reg. 11189, March 16, 1983) are cancelled. 

The Secretary shall publish this notice in the Federal Register. 

Issued: March 22, 1983. 


JANET D. SAXON, 
Administrative Law Judge. 
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